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ADVERTISEMENT. 


F M the Appendix, ſome Things are 

ated with more Exattneſs than in 
the laſt Edition, as to the Operation of 
the Stat. 7 Ann. pon the Law of For- 
feiture in Scotland. The other Cor- 
rections principally concern the Stils; 
except in a few Places of the Diſcourſe, 


which are enlarged. 


Extracted from the 


ACTS of PARLIAMENT, 


More particularly referred to in this TREAT ISE, 


——_— 


— „ „* 


. „ K * „ * > " TY 


Hat. 7 Anne, Cap. 21. intituled, An 
Act for improving the Union 77 the 
« Two Kingdoms.” 


YATEREAS nothing can more 
d conduce to improving the Union 
© of the two Kingdoms, which, by 
8 « her Majeſty's great Wiſdom and 
Cane hath been happily effetted, than 
that the Laws of both Parts of Great Bri- 
tain ſhould agree as near as may be; eſpecially 
thoſe Laws which relate to High Treaſon, 
and the Proceedings thereupon, as to the 
Nature of the Crime, the Method of Pro- 
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ſecution and Tryal, and alſo the Forfeitures 
and Puniſhment for that Offence ; which 3 
are of the greateſt Concern, both to the I 
Crown and to the Subject: To the end 
therefore that the ſaid Union may be more 
 effeftually improved, Be it enacted, by the 
Queen's moſt Excellent Majeſty, by and with 
the Advice and Conſent of the Lords Spiri- 
tual and Temporal, and Commons, in this 
preſent Parliament aſſembled, and by the 
Authority of the ſame, That, from and after 
the Firſt Day of July, in the Tear of our- 
Lord One thouſand Seven hundred and 
Nine, ſuch Crimes and Offences, which are 
High Treaſon, or Miſpriſion of High Trea- 
fon, within England, ſhall be conſtrued, 
adjudged, and taken to be High Treaſon, 
and Miſpriſion of High Treaſon, within 
Scotland ; and that, from thenceforth, no 1 
Crimes or Offences ſhall be High Treaſon, or i 
Miſpriſion of High Treaſon, within Scot- ; 
land, but thoſe that are High Treaſon, or 
Miſpriſion of High Treaſon, within England. 


[Then follow ſeveral Clauſes relative to 
the Manner of Proſecution and Tryal; and, 
after them, it is ſaid], 


Be 


* 


Be it further Enatted, &c. That, from 
and after the ſaid Firſt Day of July, in the 
ſaid Tear of our Lord One thouſand Seven 
hundred and Nine, all Perſons convicted 
of High Treaſon, or Miſpriſion of High 
Treaſon, in Scotland, ſhall be ſubject and li- 
able to the ſame Corruption of Blood, Pains, 
Penalties, and Forfeitures, as Perſons con- 
vitted of High Treaſon, or Miſpriſion of 
High Treaſon, im England, 


Provided a vs, That, where any Per- 
ſon now is, or ſhall be, before the ſaid Firſt 
Day of July, ſciſed of any Meſſuages, Lands, 
Seigniories, Rents, Tenements, or Heredita- 
ments, in Scotland, that is to ſay, an Eſtate- 
Tailzie, affetted with Irritant and Reſolu- 
tive, or Prohibitive Clauſes, and is, or be- 
fore the ſaid Firſt Day of July ſhall be, 
married, if any Iſſue of that Marriage be 
living, or there be Poſſibility of ſuch Iſſue 
at the Time of the High Treaſon committed, 
that then, in ſuch Caſe, the ſaid Meſſuages, 
Lande, Seigniories, Rents, Tenements, and 
Hereditaments, ſhall not be forfeited upon 
the Attainder of fuch Perſon for High 
Treaſon (but during the Life of the Per- 
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ſon ſo attainted only), ſo that the Iſſue, 
and Heirs in Tail of ſuch Marriage, ſhall 
inherit the ſame. 


[Then follow other Proviſions, relating 
to the Mcthod of Tryal, and the Offences to 
be adjudged, or not adjudged, High Treaſon 
in Scotland; and, after them, it is ſaid] 


Provided always, and be it further En- 
acted, by the Authority aforeſaid, That, after 
the Deceaſe of the Perſon, who pretended to 
be Prince of Wales, during the Life of the 
late King James, and ſince pretends to be 
King of Great Britain, and, at the End of 
the Term of Three Tears, after the imme- 
diate Succeſſion to the Crown, upon the De- 
miſe of her preſent Majeſty, ſhall take Ef- 
 fett, as the ſame is, and ſtands limited by 
an Act made in the Firſt Tear of the Reign 
of his late Majeſty King William the Third, 
intituled, An Af for the further Limita- 
* ton of the Crown, and better ſecuring the 
* Rights and Liberties of the Subjet?,” no 
Attainder for Treaſon ſhall extend to the 
Diſinheriting of any Heir, nor ts the Pre- 
Judice of the Right or Title of any Perſon 
or Perſons, other than the R ght or Title 
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of the Offender or Offenders, during his, 
her, or their natural Lives only : And that 
it ſhall and may be lawful for every Perſon or 
Perſons, to whom the Right or Intereſt of any 
Lands, Tenements, or Hereditaments, after 
the Death of any ſuch Offender or Offend- 
ers, ſhould or might have appertained, if 
no ſuch Attainder had been, to enter into 
the ſame. 


Stat. 17. G. II. C. 29. intituled, An At to 
« make it High Treaſon to hold Corre- 
e ſpondence with the Sons of the Pre- 
ce tender to his Majeſty's Crown; and 
« for attainting them of High Treaſon, 
in caſe they ſhall land, or attempt to 
« land, in Great Britain, or any of the 
« Dominions thereunto belonging; and 
for ſuſpending the Operation and Effect 
4 of a Clauſe in the Act of the Seventh 
&« Tear of the late Queen Anne, for Im- 
« proving the Union of the two King- 
% doms, relating to Forfeitures for High 
% Treaſon, until after the Deceaſe of the 
“ Sons of the ſaid Pretender.“ 


Section 3. And whereas, in and by the 
ſaid recited Att of the Reign of her ſaid 
late Majeſty Queen Anne, it is Provided 
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| | and Enacted, That, after the Deceaſe, &c. 
[as above] Be it farther Enatted, by the 
| Authority aforeſaid, That the ſaid Proviſo 

ſo made, by the laſt-recited Clauſe, ſhall not 
take place, nor have any Operation, Force, 
1 or Effect whatſoever, until after the De- 
| _ ceaſe, not only of the ſaid Pretender, but 
alſo of his Eldeſt, and all and every other 
Son and Sons. 
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= ion of the People of England towards their 
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SOME 
CONSIDERATIONS 


ON THE 
Law of Forfeiture, &c. 


7 HE People of England have 
ever cntertained ſo high a Ve- 
neration for their Form of Go- 

vernment, as to ſubmit to it 
with an Acquieſcence, equal to that Ardour, 
which they have ſhewn in the Defence of 
it. To this Felicity of Temper and Con— 
duct it is owing, that their groundleſs Jea- 
louſies ſoon die away, when they find the 
Miniſters of State purſuing ſtrictly the Spitit 


and Intention of the Law of the Land; 
which is acknowledged in every Inſtance to 


be the beſt Rule, however oppoſite to tran- 


ſient Opinions, or momentary Wiſhes. The 
B WS 
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Prerogative itſelf, tho' in the antient Exer- 


ciſe of it ſcarce to be diſtiuguiſhed from Ty- 
ranny, yet circumſcribed by that Rule, has 
been eſteemed of general Advantage; and 
thoſe great Men, who aſſerted our Liberties, 
at the Beginning of the Civil Wars, meant 
nothing more than to reduce it to its juſt 
Bounds, without a Thought of offering the 
leaſt undue Violation to it. In Reſumptions, 
which have been ſtrong Legiſlative Acts to 
reſcind Grants made by the Crown, to the 
Diſgrace of him who wore it, a Saving was 
always expreſſed to the Royal Power of 
Granting in the moſt unquict Times. The 
Conduct of the Houſe of Lords (a Body, 
whoſe Privileges have been the Source of 
| Jealouly), as to the Caſe of the Ay/esbury 
Men in a late Reign, when the Two Houſes 
of Parliament appcaled againſt each other to 
the Throne and to the Public, gained the 
Applauſe of the People, even againſt that 
great and deſerved Favourite, their own Re- 
preſentative; becauſe that Houſe acted in 
Support of legal Rights, and the antient Ju- 
riſdiction of Parliament. Theſe Inſtances 
prove, that, well knowing the Wiſdom of 
_ their Anceſtors in modelling the Conſtitution 
with an admirable Equality, the People were 

* deſirous 
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deſirous to tranſmit it down to their Poſterity, 
as a thing ſacred and unalterable. In this they 
procceded on the tendereſt Regard to the 
Welfare of the Realm, and to a Truth too 
often experienced in our Hiſtory, that when 
old Foundations are weakened, or Land- 
marks removed, tho' with plauſible Deſigns 
to ſecure or extend Liberty, the Engliſh 
Subject is a Loſcr by every Innovation. 


But the Heat of honeſt Men being once 
raiſed, and the cooler Paſſions of artful Men 
diſſembled by a ſpeciousZeal for public Good, 
the calm Voice of Reaſon and the Law finds no 
Attention; and Perſons of leſs Underſtand- 
ing, incited by Example, add greatly to the 
Weight of that Clamour, which, for a time, 
has ever been too ſtrong for Argument. Nor 
in theſe laſt is it to be wondered at, ſince eu- 
larged Views are requiſite on Matters of Ge- 
neral Concerament, which few arc enabled 
to form either by Nature or Education, and 
from which more are called off by the 
nearer Proſpect of a narrow and imaginary 
Self- intereſt. As the worſt Evils of Socicty 
flow from ſhort-ſighted or peryerted Judg- 
ments, the Conſtitution, with a Policy pe- 
culiar to itſelf, encourages every Method of 

B 2 popular 
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popular Inſtruction. A Freedom of Debate 
in Parliament tends to clear and lay open 
the Grounds of public Proceedings; and the 
Liberty of the Preſs is as naturally fitted to 
the Support of good Government, as to the 
Ruin of bad. Meaſures, that carry with 
them a fallacious Appearance of Lenity, are 
expoſed by this Means; and thoſe, which 
carry with them the Form of Severity, but 
have the Subſtance of Strength and Safety, 
are ſet in their juſt Light for the Appto- 
bation of the People. In the laſt Caſe, ſuch 
Inſtruction is a Matter of Neceſſity; be- 
cauſe whatever has the Air of Severity, is 
ſeemingly repugnant to the Genius of a free 
Government, and ungrateful to generous 
Minds; above all to Engliſhmen, trained in 
the Principles, and celebrated for the Exer- 
ciſe, of Humanity. Beſides, in an Age fond 
of Liberty, but impatient of thoſe falutary 
_ Reſtraints of Law, which alone make Li- 
berty either laſting or valuable, it is natural 
to ſuppoſe, that ſome would be for throwing 
down the Fences, which may controul irre- 
gular Attempts ; and therefore, no wonder, 
if ſuch as mean to repair and keep them in 
Order, ſhould become the Object of their 
Cenſure. That Cenſure ill-underſtood, and 

not 
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not properly refuted, might make an Impreſ- 
ſion, and overcome the national Affection 
for the Law, if coloured by fair Pretences; 
eſpecially, if receiving Strength from the 
concurrent Senſe of the Patrons of Liberty, 
who have declared againſt the Multiplication 
of Penalties; tho'it be one thing to multiply 
and extend them, another to maintain thoſe 
Terrors, which have been, in all times, 
eſtecmed the Safeguard of Government. 
One principal Terror of this kind, it is the 
Argument of this Book to vindicate ; the 
Forfeiture of Inheritances for High T reaſon. 
That is a Safeguard, with which every well- 
regulated State, whether built on Maxims 
of Monarchy or Freedom, has. ever been 
provided; and without which jt were liable 
to perpetual: Diſorder from the deſperate ' 
Sallies of Reſentmeurt, or the daring Pro- 
jects of Ambition. Here too our on Con- 
ſtitution preſerves its uſual Excellence; and, 
being framed with much Wiſdom and Equity 
as to the Crime of Treaſon, it ſecms difficult 
to account for the Conduct of thole, who, 
in the Parliament of the 7th of Queen Anne, 
were for aboliſhing that Puniſhment. of, the 
Crime, which has ſubſiſled for Ages paſt, is 
inter woven with the firſt Principles, and in- 

i timately 
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timately connected with the Foundations of 


our Policy. The greateſt Men of the Tim 


oppoled i it in the Houſe of Lords; and, when 
the Temper of the Commons was ſuch, that 
they would not have paſſed the Bill, which 
was of great Moment to Scotland, without 
the Clauſe to aboliſh the Forfeiture of Real 
Eſtates in Caſes of High Treaſon, the Lords 
very artfully propoſed an Amendment to ſuſ- 
pend its Operation, perſuaded that the Pru- 
dence of ſucceeding Parliaments would take 
occaſion to repeal it. The-fame Debate re- 
vived in the laſt Seſſion, and the Bill for 
making it Treaſon to correſpond with the 
Pretender's Sons, or any of their Agents, 
has carried that Suſpenſion to a probably re- 

moter Period, by an Addition made in the 
ſame Houſe, and approved in the other. 
Nevertheleſs, even this gentle, and almoſt 
neceſſary; Alteration, to give Life and Vi- 
gour to the Law, in a Juncture the moſt 
critical, created a Diſſatisfaction in ſome 
Minds, of which it may not be unſcaſonable 
ro examine the Grounds. Indeed, it has 
been repreſented with ſo many Conſequences 
of Terror, that it requires a better Authority 
than that of a private Writer, to explain the 


Reaſonings, on which it ſtands. In the 
We mean 
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mean time he hopes it may be allowed him 
to ſpeak what he thinks the Truth; and, 
with Deference to thoſe who have receivad 
contrary Prejudices, to ſhew, that, in this 
Inſtance, they forget both a becoming Re- 


verence of their Anceſtors, and Care of their 
Poſterity. 


In entering upon the Argument of the 
Forfeiture of Inheritances, it will be ſaid, It 
is a ſtrange Endeavour, to defend that, which 
is inconſiſtent with the firſt Principles of 
natural Juſtice ; and therefore, whilſt an 
Objection, that touches the jugulum cauſe, 
is not removed, Arguments from Policy, 
and the concurring Practice of Nations, come 
too early; and muſt be conſidered as weak 
artificial Reaſoning, oppoſed to the ſtrong 
natural Dictates of Senſe. 


But why contrary to Juſtice? The An- 
{wer is, that © The innocent Poſterity ought 
* not to ſuffer for the guilty Anceſtor.” 


It is not to the Purpoſe of this Eſſay to at- 
tempt a Juſtification of any Inſtances, in 
which the Laws of Forfeiture may, in ſome 
Countries, have been carried to an Extre- 

B 4 mity, 


* Conſiderations on he 


mity, as little to be reconciled with Prin- 
ciples of Policy, as of Clemency or Juſtice. 
Among the Perſians and Macedonians, not 
only the Criminals, convicted of Treaſon, 
were put to Death, but all their Relations 
and Friends. The Deſcendents of Antiphon 
the Orator were diſqualified from advancing 
themſelves, by their own Merit, to Eſtates 
and Offices in Athens. The Poſterity of 
Marius's Faction were excluded by a Law 
of $y/la from the fame Privilege. 


When Forfeitures and Incapacitics of this 
kind are laid out of the Caic, what is the 
Force of the Anſwer, as applied ſingly to 
the Queſtion of Eſtates or Kights of Inherit- 
ance, enjoyed by the Criminal himſelf, or 
to be conveyed thro him to others? It clear- 
ly reſults into this Abſurdity; That Rights 
concerning Property, manifeſtly derived, not 
from Nature (as will be ſhewn at large), but 
trom the Favour of Civil Society, may not 
be conferred upon ſuch Terms as ſhall bind 
the Poſſeſſor to that Civil Duty, which he 
owes the State conferring thoſe Rights ; 
and, for the Breach of his 1 be ſubjected 
to Forfeiture. 11 
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But this is to offer ſtrange Violence, both 
to the Conſtitution of Society, and the Con- 
cluſions of Reaſon. 


If we conſider accurately the Nature of 
human Puniſhment, we ſhall find it attended 
with unavoidab.c Imperfections. 


How ſhort is our Diſcernment! The Sur- 
face of Things and Actions is alone expoſed 
to our View: The inward Thoughts, the 
habitual Temper, which form the greater 
Part of moral Conduct, are entirely concealed 
from us. It is-for this Reaſon, that Laws 
aſſign the ſame Name, Nature, and Penalty, 
to all Offences, which bear a Conformity 
in outward Reſemblance, tho intrinſically 
varying from one another by a thouſand 
Circumſtances, known only to the Searcher 
of Hearts, 


How much ſhorter is our Power! We can 
eſtimate the Offence more exactly than we 
can proportion the Puniſhment, In regard 
to a Man's ſelf, Death is the laſt Puniſhment, 
which can be inflicted for the moſt malignant 
and extenſive Crimes, But in regard to 

others, 
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others, this Power, limited as it is, minutely 
traced into its Conſequences, operates per- 
haps further than we wiſh; ſince in no Caſe 
can it be confined to the Criminal, without 
reaching beyond him to ſome connected with 
him by Friendſhip, Intereſt, Conſent, or 
Nature. What is ſtill more, it is not only 
impoſſible to disjoin theſe Connections; but, 
however that were poſſible, it is even ne- 
Society was 
founded on this Neceſſity; it is likewiſe 
ſupported, even whilſt it ſuffers, by it; and 
when they are thus complicated, whatever 
happens to One, muſt be mutual to All. In 
the Inſtance of a King and his People; 
a King executes by his Subjects, and, in 
Quarrels with Foreign States, they ſuffer 
various Evils, for the Weakneſs or Iniquity 
of his Government. In the Caſe of a Cor- 
poration ; the Senſe of the Majority, or of 
a choſen Number, ordinarily determines the 
Body. On account of Faults committed 
in their Corporate Capacity, their Markets, 
Gates, Fortifications, Harbours, are liable to 
Forteiture 3 and yet many innocent Mem- 
bers may ſuffer in the Effect of ſuch For- 
feiture. 
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To the Firſt of theſe Caſes it will be faid, 
« That Princes own no Superior; and, there- 
fore, in Conteſts with one another, can- 
not be ſeparated, for the Purpoſes of Juſ- 
e tice, from their People.” To the Second, 
© That tho' the guilty and innocent Members 
te of the Corporation are under the fame 
* Sovereign Authority, and might be dil: 
c criminated; yet the Corporate Body can- 
“ not be puniſhed for wrong Acts, but by 
* the Loſs of thoſe Privileges, which extend 
e to all. But, in the Caſe of Father and 


* Children, the Diſcrimination might caſily 
be made, and Jaſtice fatisfied : Yet the 


Father commits Treaſon, and forfeits that 
* Eſtate, which probably might have de- 
* ſcended to his Children.“ 


It may be anſwered, in the Firſt Place, That 
this Puniſhment, being a Pillar of Society, 
agrecably to the Genius of the whole Edifice, 
is erected on the great Principle of Society 
itſelf, namely, to make the natural and ſo- 
cial Aﬀections a Controul upon irregular and 
ſelfiſn Paſſions. In the Next, that nothing 
is a Puniſhment, which does not affect a 
Right, ſtrictly ſo called. To make the 
| | Innocent 
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Innocent ſuffer for the Guilty, and to inflict 
that on the Guilty, which, in its Conſe- 
quences, may affect the Innocent, are very 
different and unequal Conſiderations. © Every 
* thing, ſays Puffendorf *, which cauſes a 
Sorrow or Loſs, is not properly Puniſh- 
% ment. It is a Misfortune to be reduced 
te to Poverty by a Crime, which cauſed the 
* Magiſtrate to ſet a large Fine upon the 
Father of a Family; but not a Puniſh- 
«© ment. How many are there, who come 
** into the World without the Expectation 
* of a Patrimony ? How many, who loſe 
all they have by War, Fire, or Ship- 
« wreck ?”-— Now, ſince the Children have 
no Right but from the Father, if he holds 
the Property till his Death, or through him, 
there is no Injury done, when he is juſtly 
deprived of that Wealth, which was acquired 
under the Protection of Society, to be tranſ- 
mitted to his Poſterity in ſtated Rules of De- 
ſcent by poſitive Inſtitution; and of thoſe 
Honours which arc the Rewards of good 
Conduct, the Pledges of future Faith. Theſe 
Benefits may be conſidered as the Gifis of 
civil Government; but Life and Liberty are 
the Gifts of Nature, and ſhould never be 


* L. viii. c. 3. 6. 30. 
taken 
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Law of FoRPEITURE. 13 
taken away becauſe of the Parent's Offence : 
Nor ſhould a Subject be made incapable of 
Employments, without ſome Crime com- 
mitted by himſelf. Such Severities are un- 
wiſe, as well as unequitable. A Difference 
therefore muſt be obſerved between the na- 
tural Rights and common Liberties, which 
are annexed to the Perſon of evety Subject, 
and the peculiar Diſtinctions of Society, ſuch 
as Riches and Honours. Theſe laft are merely 
contingent; and, if hoped for in the Courſe 
of Succeſſion, depend on the Conduct of 
thoſe Anceſtors from whom we would de- 
rive them. And it is not to be ſaid, Men are 
puniſhed, when theſe contingent Advantages, 
which themſelves neither acquired nor me- 
rited, having, by reaſon of the“ civil Quali- 
e fication of their Blood“ (as a great Lawyer 
* of our own has expreſſed it), been brought 
into View by the Deſert of one Anceſtor, 
are intercepted by the Crimes of another, 


If it be thought, that what is here ſaid is 
built on a Miſtake, and that © the Right of 
* Inheriting is contcrred by the Law of Na- 
* ture, anterior to Civil Society; it may 
ſeem proper to ſhew. the contrary, with as 


Lord Chief Juſtice Hale. 


much 
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much Clearneſs and Brevity, as the Matter 
will admit; the rather, becauſe the greateſt 
Writers on the Natural Law are extremely 
perplexed upon it, and have found it dith- 
cult to free their Reaſoning from Ambiguity 
of Words, mutual Cavils, and the Prejudices 
ariſing from civil Policy. The Law of Na- 
ture is uſed in two Senſes; either as conſiſt- 
ing of certain Regulations abſolutely ne- 
ceſſary for ſupporting the Purpoſes of Nature, 
and Conſtitution of Things, previous to all 
Civil Compact; or as made up of thoſe Con- 
cluſions of Natural Reaſon, which different 
States or Civil Societies have generally and 
uniformly thought fit to eſtabliſh into Laws 
by voluntary Conſent. The firſt is the only 
ſtrict and genuine Deſcription of the Law of 
Nature; and, taking it in that Light, it may 
be ſaid, that altho' the Right of inheriting 
be known to the Laws of every civilized 
Country, and is founded on the beſt Prin- 
ciples of Natural Reaſon, yet it is not a 
Right of Nature, or which can belong to 
any Man in a State of Nature. To illuſ- 
trate the Propoſition particularly, let theſe 
Things be conſidered : 1. That the End of 
Property is Subſiſtence, by which End Na- 
ture has bounded our Pretenſions to it, how- 
ever 
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ever Civil Society may inlarge them. Hence, 
in a State of Nature, we cannot aſſume 
more than we uſe, nor hold it longer than 
we live, and arc capable of uſing it. And 
in this no Altcration ariſes from Circum- 
ſtances of Improvement. Ir is enough, that 
the Thing improved becomes more advan- 
tagcous to ourſelves, and that we pay to 
Nature the Acknowledgments of Induſtry 
for the liberal Profuſion of her Gifts. 2. 
That the manner of acquiring Property, in 
a State of Nature, is by Occupancy; an Act 
of the Body, not of the Mind; which laſt, 
expreſſed in any other way (until Civil Laws 
had marked out for Words or Writing a 
ſettled Operation), would give a Title to 
Property too precarious and diſputable. 3. 
That in the transferring of Property, the 
Conſent expreſſed gives a Right to the Alic- 
nee againſt the Alienor; and Occupancy 
confirms that Right againſt every one elſe. 
But in the Caſe of Deſcent, where is the 
Expreſſion of Conſcnt in the Alienor? It 
will be ſaid, That the Affection and Relation 
of the Deceaſed will create a Preſumption 
of Conſent. This is carrying the Matter 
very far, to ſay, that the Law of Nature, in 
a State of Nature, transfers Property by Pre- 

ſumption, 
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ſumption, in like manner as a Civil Law in 
a State of Society. Where is the Occupancy 
to complete the Transfer? That Title may 
acctue to ſome other more diligent than the 
Heir, unleſs we will ſuppoſe Nature ſo care- 
ful as to keep Poſſeſſion for him. In a 
Word, is it not more rational to ſay, that 
Tranſmiſſion by Deſcent, or Acquiring by 
Inheritance, is that Act of Poſitive and Civil 
Law, which prevents the Property of the 
Deceaſed from reycrting, as it would do in 
a State of Nature, to the common Stock ? 
But it may be objected, That this Manner of 
arguing ſets the Principles of Nature at Va- 
riance with one another : She expects from 
evety Man the Nouriſhment of his Children, 
till they arc able to ſupport themſelves. If 
he ſhould dic before that Period, will ſhe 
not aſſiſt him to complete his Views by tranſ- 
ferring his Property to them? The Anſwer is 
obvious. Upon the Principles here mention- 
cd, Nature points out another Way. If he 
foreſees the Event of his Death probable, he 

may make * conditional Gifts and Aliena- 
| tions 


* The Writers on the Law of Nature ſpeak of the 
Right of making Donations mortis cauſa (a Thing known 
in the Civil Law), as a Right, which might ſubſiſt in a 
State of Nature. And for a plain Reaſon. The Right 
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tions to. his Friends, whilſt he lives, for 
the Support of his unaſſiſted Children. If, 
through Chance or Inadvertence, he neglect 
it, the Law of Benevolence, that funda- 
mental Principle, requires ſuch, as are ncar- 
eſt in Blood and Affection to the Deceaſed, 

to take upon themſclves this Care : Nay, 
lays. it, in a State of uncorrupt Nature, 

upon the Conſciences of thoſe, under whoſe 
Notice the Orphans may fall ; ſo that Nature 
has not left this compaſſionate Caſe uncon- 
ſidered, unprovided. Yet, ſuppoſe that Pro- 
perty deſcends by the natural Law; if the 
Cluldren are grown up, and are poſſeſſed 
of what is ſufficient for their Uſe, before the 
Father's Death, they ſtand in no need of 
this Succeſſion; and by that Principle, which 
confines Property to Subſiſtence, and a Capa- 
city of uſing, they are even barred from 
accepting it. If they are weak, and unable 
to maintain themſelves, tho' the Property 
deſcend, they cannot occupy ; that is, ac- 
quire it, or complete that Transfer of it, 


of making a Gift is a Natural Right. But if it be made 
jaſt before the Death of the Giver, in Truſt for a parti- 
cular Purpoſe, the Execution of that Truſt muſt, in a 
State of Nature, depend merely on the Faith and Honeſty 
of the Truſtee : Whereas, in Civil Society, Laws have 


which 
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which the preſumed Affection or Will of the 
Deceaſed, by the Operation of Law, ten- 
ders to them. How then are the Children 
better provided for in this than in the other 
Way, reaſoning upon the Matter as in a 
State of Nature ? 


We may carry it ſtill further, and ſhew, 
that if the Right of Inheriting be not con- 
ſidered as a Right conferred by Society, the 
greateſt Abſurdities muſt be charged upon the 
Civil Laws of all Countries. 


1. If the Right of Inheriting is a natural 
Right, as ariſing from the Principle of Af- 
fection and Relation, not poſitive Inſtitution, 
then it cannot be confined to a Man's Chil- 
dren, but, in Failure of Iſſue, muſt extend 
to all his Kindred in their ſeveral Degrees. 
Now that is no Law to regulate Men, either 
in a State of Nature or Society, which does 
not extend to particular Caſes; and Nature 
will not ſuppoſe a Right of Inheriting, with- 
out any Rule to go by in the Application and 
Conferring of it. That Rule can be but 
one; yet Civil Laws have purſued a thouſand 
different Ways, contrary to the Law of Na- 


ture, according to this Reaſoning. 2. If the 
| Right 


Law of FoRPEITURI. 19 


Right of Inheritance came in by the Law of 
Nature, and might ſubſiſt in a State of Na- 
ture, we may, for Argument- ſake, imagine 
the Deſcent carried on through ſeveral Gene- 
rations. In Conſequence, Preſcription (either 
for a certain time, as by the Roman or our 
Statute Law, or for time immemorial, as 
by the Common Law) mult give a Right; 
otherwiſe antient and obſcure Pretences ot 
wrongful Poſſeſſion might be ſet up, in order 
to diveſt the preſent Owner, and to diſturb 
the public Tranquillity. But then the Law 
of Nature would be deſtructive of itſelf : 
For, is it not contrary to natural Principles, 
that a juſt Right ſhall be barred by any 
Length of Time, and the Accident of not 
demanding it? Or, omitting that Conſidera- 
tion, can Preſcription determine the Matter, 
without Civil Judicatures, to whom it may 
be pleaded? Has Nature decided of the legal 
Preſumption eſtabliſhed in Civil Laws arifing 
from long Continuance; or has it declared 
how many Years ſhall limit or bar a Right, 
any more than in what Order Inheritances 
ſhall deſcend? If it has, Civil Laws would 
do well to follow its Proviſions, inſtead of 
differing from one another and themſelves. 
Nor let it be ſaid, that Diſputcs about prior 
2 Occu- 
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Occupancy are expoſed equally to the Ob- 
jection of diſturbing the public Tranquillity, 
as Diſputes about Inheritances; both becauſe 
thoſe of the firſt kind lying within the ocu- 
lar Obſervation of many, and taking their 
Riſe upon the Spot to be occupied, muſt be 
of eaſier and ſimpler Determination, depend- 
ing not at all on legal Preſumptions, and arti- 
ficial Reaſoning; and becauſe, without the 
Principle of prior Occupancy, there could 
be no ſuch thing, in a State of Nature, as the 
Acquiſition of Property. And, therefore, 
any Diſputes which might be ſuppoſed to 
ariſe from it, are to be conſidered as an in- 
cvitable Evil, whilſt that State remains. But 
the Riglit of Inheriting is not a Manner of 
acquiring Property neceſſary for the Subſiſt- 
ence of Mankind, and to ſupport the Pur- 
poſes of Nature. 3. Civil Laws have always 
diſtinguiſhed between Jura Sanguinis and 
Jura hereditaria ; conſidering the one as 
inſtituted by Nature, the other by civil 
Compact. The Roman Law ſays, Heres eſt 
Nomen furis, Filius Nomen Nature ; and 
Caſes might be cited out of it, which were 
affected by this Maxim. In the Law of 
England, the ſame Diſtinction is clearly 
made. If a Man attainted be murdered by 
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a Stranger, the Son ſhall not have the Ap- 
peal, becauſe it is given to the Heir: Yet, 
if he is murdered by the Son, it has been 
held by ſome great Lawyers, that the Crime 
is Petty-Treaſon, becauſe the Relation of a 
Son remains. If a Man is attainted, and 
have a Charter of Pardon from the King, fo 
as to be capable of being returned upon a 
Jury between his Son and another, the Chal- 
lenge, on account of Conſanguinity, con- 
tinues; notwithſtanding the Corruption of 
Blood is not taken away by the Pardon. 
Now, if the Right of Inheriting be a Right 
of Nature, the Name of an Heir cannot be 
ſeparated from that of a Son, but they muſt 
ſtand and fall together, becauſe Jura San- 
guinis nullo ure Civili dirimi poſſunt. But 
againſt this Reaſoning we have the Authority 
of Two Syſtems of Civil Law, which arc 


noble Efforts of human Reaſon, and the 
accumulated Wiſdom of many Ages. 


The Right of Inheriting being proved of 
Civil Inſtitution, it may naturally occur to 
onc, who turns his Thoughts upon this Sub- 
ject, that © It is an Inſtitution contrived only 
for the Benefit of a Man's Children; and, 

C 3 « there. 
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< therefore, ought not to be obſtructed by 
* the Demerit of the Father.” 


It will be proper to premiſe the Anſwer 
to this Objection with obſerving, that al- 
tho the Right of Inheriting be hitherto the 
Expreſſion generally made uſe of in this Dil 
courſe, and relative to the Heir only; yet 
the Argument holds equally true of the 
Right of tranſmitting Property, which is re- 
lative to the Anceſtor, For theſe Rights imply 
and ſuppoſe cach other, if the ſame Perſon be 
conſidered both as an Heir and an Anceſtor ; - 
that is, in the two different Lights in which 
he ſtands, with reſpect to thoſe who have 
gone before him, and thoſe who are to ſuc- 
ceed him; and therefore the Terms may be 
ſaid to be convertible; the one only referring 
to him to whom the Property deſcends, and 
the other to him from whom it comes. And 
now, if, without being thought guilty of Re- 
finement, we may reſort to the firſt Elements ® 
of Civil Society for the Reaſons on which 
theſe Rights are grounded, they ſcem to be 
Two; and ncither of them has any Rela- 

tion to the Children: One, that when thoſe, 
Things, in which a Man had gained Pro- 
perty for his Subſiſtence, ceaſed to be his in 
the 
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the Courſe of Nature, the neareſt Relation 
ſhould inherit and take Poſſeſſion, leſt the 
Eagerneſs to contend about ſucceeding to 
them, might turn the State of Civil Society 
into a State of War. And hence the Rules 
of Deſcent have been extended in ſo many 
Countries, to take in the remoteſt Kindred of 
the firſt Occupant or Purchaſer. The other, 
that, when every Individual gave up natural 
Rights, as the Protection of Society was due to 
him, for ſubmitting his own Revenge to public 
Juſtice, fo this Right of tranſmitting Property 
was conferred upon him as one Recompence, 
for purſuing his private Advantage in many 
reſpects, where Nature interferes not, ſub- 
ordinately to the Good of Society; and to 
make the Advantages, ſo acquired, more 
permanent than in a natural State, by ex- 
tending the Enjoyment to Repreſentatives, 
as it were, beyond the Bounds of Nature. 
How juſt therefore is it, that he, who has not 
only ceaſed to purſue that Good, but taken 
Meaſures to deſtroy it, infringing the original 
Contract, ſhould forfeit the Protection, and 
loſe the Recompence, he gained by it! And 
if the Courſe of Deſcent, tho in its Effect, 
and perhaps ſecondary Vie w, beneficial to the 
Children, owe its Inſtitution to Reaſons, 
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which ſolely regard Civil Society, why may 
not Reaſons of the ſame public and general 
Utility account for the Interruption of it? 


In Support of the Notion here advanced, 
and the Uſe made of it, one may obſerve the 
Difficulties which muſt attend any Endeavour 
to explain the Grounds of this great Inſtitu- 
tion, upon the other more obvious and com- 
mon Notion, ſtated in the Objection. Now 
it is a Conſequence, that if the main Cauſe of 
providing a Courſe of Deſcent for Property 
was the Benefit of the Children, the firſt 
Makers of Laws concerning it muſt have had 
a particular Attention to them, not merely 
as the Deſcendents and neareſt Relations 
of their Father, but as left in the weak State 
of Infancy and Orphanage, But then the 
Manner of this Proviſion is in no Sort pro- 
portioned to the Cauſe of it; for in ſome 
reſpects it does too much, and in others too 
little: Too much, as the Right of Inheriting 
becomes the mere Fayour and Gratuity of 
Law, to Children, who are not in that weak 
State, at the Time of the Fatheg's Death, and 
therefore not comprehended within the Rea- 
ion and Foundation of the Right: Too lit- 
tle; for if their Benefit be the principal 
Cauſe 
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Cauſe of this Eſtabliſhment, then the equal 
Partition of the Father's Property ſhould 
take place between all the Children ; and 
thoſe Civil Laws, which transfer the whole 
Inheritance by Deſcent to the eldeſt, ought 
to give proportionable Shares of it to the reſt, 
in caſc the Father has neglected it. But as a 
farther Evidence, that the complete and prin- 
cipal Reaſons of this Eſtabliſhment muſt not 
be drawn from this ſubordinate Effect and 


ſecondary Purpoſe of it, but from the Foun- 


dations of Society, let it be conſidered, that 
of itſelf, and unattended by other Proviſions 
in Favour of Infants, this Right of Inheriting 
is equally ineffectual to their Service in a State 
of Civil Society, as it has been * ſhewn to be 
in a State of Nature : and it is ſomewhat 
extraordinary in Reaſoning, to aſſign that as 
the final Cauſe or main End of any Inſtitu- 
tion, which the Inſtitution itſelf is apparently 
not fitted to attain. It is alſo more unneceſ- 
ſary, becauſe in a State of Nature, antecedent 
to Civil Policy, it is impoſſible to ſuppoſe any 
other Means of providing for them, than 
either ſuch as may ariſe from the Exerciſe of 
Rights, which Nature has annexed to them- 
ſelves (of which Kind the Right of Inherit- 
* Paze 17, 18. 
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ing is ſuppoſed to be), or ſuch as may be 
contrived by the tender Affection of the Pa- 
rent, or the diſintereſted Care of the Be- 
nevolent. In a State of Civil Society, the 
Means are various: Infants are not only of 
private, but of public Concern. And ſurely 
the Invention of thoſe great Maſters of Po- 
licy, the antient Lawgivers of molt Coun- 
tries, failed them unaccountably in this In- 
ſtance, if the great Cauſe of eſtabliſhing 
Deſcents was the Protection and Benefit of 
Infants; ſince the ſame End might have been 
anſwered far better in other Ways, without 
conferring any Rights of Inheritance at all, 
or making any Alteration in the natural and 
original Condition of Property. The Su- 
preme Power of each State might have 
taken all Children out of the Hands of their 
Parents, maintained and educated them in a 
State of Equality under the public Care; and 
then, without expoſing them to the Danger 
of that enervate Indolence, or vicious Acti- 
vity, too often owing to hereditary Wealth, 
might have drawn them out, according to 
their Age, Capacity, and Improyements, into 
the Civil or Military Service, more uſefully 
and more honourably for themſelves and 
their Country. This Plan is ſo obvious, as 
well 
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well as grateful to the Imagination, that it 
has been touched upon by many Writers, 
and is beautifully purſued in Theory to its 
utmoſt Extent, by the Framers of imaginary 
Commonwealths, Plato and Sir Thomas 
More. But the Legiſlators of real States 
ſaw the abſolute Neceflity of eſtabliſhing In- 
heritances for the general Order and Welfare 
of Society; and at the ſame time knew the 
Plan juſt mentioned (at leaſt as to the full Exe- 
cution of it) to be impracticable, without al- 
lowing that Community of Goods, of which 
viſionary Legiſlators are fond; but which 
ncither the Paſſions of Men, nor the Cir- 
cumſtances of Society, could bear. 


To theſe Arguments it may be added, That 
the Courſe of Defcent is alike obſtructed 
by one Sort of Alicnation as another; and 
if the Benefit of the Children was the only 
or chief Source of legal Deſcents, it will 
follow, that there ought to be no ſuch thing 
as a Power of alienating, in any manner, 
veſted in the Farher : A Conſequence, which, 
it will readily be allowed, ſhould be guarded 
againſt; both as it would deſtroy the mutual 
and neceſſary Dependence of Families, and 
introduce Perpetuities ſo dangerous to that 

Circu- 
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Circulation of Property, which animates all 
ſocial Induſtry. Hence it 1s, that a Man's 
Poſterity arc not only indebted to the Laws 
of that Country, which gave them Birth, for 
a Capacity of Inheriting, but, by the ſame 
Laws, arc commonly left in the Power of 
the Father, as to their receiving actual Be- 
nefit from that Capacity. In England, a 
Tenant in Fee Simple may charge, waſte, or 
ſell his Eſtate, and convey it away for ever 
from his Heirs. He may deviſe it by Will; 
and, unleſs in Caſes of Fraud, the Law 
will not interpoſe to make it void. A Te- 
nant in Tail is Maſter of his Eſtate, if he 
purſues the Methods of Conveyance proper 
to it. In theſe Inſtances it may ſecm very 
hard, that any Man ſhould diſpoſe of a For- 
tune from his Poſtetity; and yet the Law 
having put them out of the Father's Power, 
as to every Grant, which they receive from 
the Kindneſs of another, and the honeſt 
Fruits of perſonal Merit, it wiſely forbcars 
to break in upon the Law of Nature, which 
allows a Freedom of Alicnation ; and ex- 
pets no more from the Father, than that he 
conduct the Child, as long as he is able, 
rhro' the Weakneſs of Infancy, to a Condi- 
tion of ſupporting himſelf by his own La- 
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bour and Attention. Shall it then be in his 
Breaſt to aliene in the Forms of Law, as In- 
tereſt or Humour leads him? And ſhall not 
his Attempts to diſſolve Society be equitably 
conſtrued; for Reaſons of public Uſefulneſs, 
a virtual Intention of exerting his utmoſt 
Power to alienate thoſe Benefits, which 
might have been derived thro' his Chanel 
from the Favour of Society? Is it fit or rea- 
ſonable, that this Privilege of alicnating at 
Diſcretion, to the Prejudice of his Poſterity, 
ſhould be ſo freely indulged to him, upon a 
plain Principle of natural Equity, that every 
Man may diſpoſe of his own Property as he 
pleaſes; and that the Society, which has from 
Favour, and poſitive Inſtitution, conferred on 
him a Right to tranſmit that Property to 
Heirs, ſhould not be allowed to confer ſuch 
Favour upon its own Terms (Terms indeed 
eſſential to its Safety)? That is, in other 
Words, Is it fit or reaſonable, that Society 
ſhould be denied the Benefit of that Prin- 
ciple of Equity, by which the Privilege of 
alicnating, ſo valuable to each Individual, 
is indiſputably framed and ſupported ? 


But it may be ſaid, The Alienation by 
© Forfeiture is more extenſive than any 
© other 
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*© other allowed in the Law of England, 
© becauſe it is attended with the Loſs of 
4 Honours, which cannot otherwiſe be ali- 
< encd; and the Corruption of Blood ſtops 
ce the Courſe of regular Deſcent, asto Eſtates, 
* over which the Criminal could have no 
e Power, becauſe he never enjoyed them.“ 


As to Honours, they have ſo far been 
alienable amongſt us, in former times, as 
that a Man might, by Surrender, reſtore them 
to the Crown, that Fountain, from which 
they flowed. The Law is now differently 
underſtood in this reſpect. But tho they are 
not alienable, like moſt Inheritances, ſince 
that would be to debaſe and proſtitute them, 
yet they ſeem peculiarly the proper Object 
of Forfeiture; for, being, in a ſtricter Senſe 

than other Kinds of Property, the Gift and 
Creation of Society, the Terms, on which 
they are given, muſt be intitely ſubject to 
its Power. And is it not natural and politic, 
that a Diſtinction beſtowed only for the Praiſe 
of them, who do well, ſnould be forfeitable, 
on the Commiſſion of Crimes, for a Terror 
to Evil-doers? | 


As 
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As to the Corruption of Blood, it will be 
caſily underſtood, when the Meaning and 
Reaſon of it are expreſſed in common Lan- 
guage, free from legal Terms of Art. The 
Propoſition to be explained is no more than 
this; That if a Man is not capable of tranſ- 
mitting Property acquired by himſelf to an 
Heir, it ſeems a neceſſary Conſequence in 
Reaſon, which is the Ground of Law, that 
he ſhall not be capable of receiving from an 
Anceſtor, either to enjoy, or to tranſmit. 
And the Propoſition may be made out by a 
very ſhort Deduction. The Methods of ac- 
quiring Property can only be divided under 
the two general Heads of Purchaſe ¶Perqui- 
ſitum), and Deſcent (Hereaditas) ; the one 
referring to him, who takes or acquires Pro- 
perty in the firſt Inſtance by his own or an- 
other Man's Act; the other, to him, who 
rakes or acquires the Property of an Anceftor 
immediately upon his Deceaſe, by Act and 
Operation of Law. 1. Whoever acquires 
Property by Purchaſe, muſt do it in one of 
theſe Ways ; by prior Occupancy, by Emp- 
tion, or by Gift. Theſe are the natural 
Ways of acquiring Property, and muſt ſub- 
fiſt in a State of Nature, anterior to Civil 

Society. 
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Society. Here the Caſes are infinitely com- 
plicated and various, and the Rules of Evi- 
dence will vary, according to the Nature 
and Circumſtances of every Caſe. And 
whoever claims, under this Title of Pro- 
perty, claims in his own Perſonal Right, 
without deriving from Anceſtors. There- 
fore the Son of an attainted Perſon is equally 
favoured in whatever he takes by Purchaſe, 
and in the Remedy he purſues for this Right, 
as any other Subject of the State. 2. Acquiſi- 
tion by Deſcent is not Natural, but merely Po- 
ſitive (as has been ſhewn), and founded on 
the Policy of Civil Laws. Here the Caſes 
cannot be complex, becauſe the Laws of De- 
ſcent in moſt Countries are very clear; the 
Rule of Evidence is ſingle, and will not ad- 
mit either of Reſtraint, or Extenſion, in ap- 
plying it. This is particularly true in the 
Feudal Law. For by that Law whoever 
claims under the Title of Deſcent as Heir, 
ought ſtrictly to deduce his Pedigree thro' 
Anceſtors from the firſt Purchaſer or Ac- 
quirer. And that is the reaſonable Rule of 
Evidence in Deſcent. Yet becauſe ſuch Evi- 
dence may often be difficult, a more fa- 
vourable Rule has been introduced in Eng- 
land, that it ſhould only be neceſſary for 
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a Claimant by Deſcent to prove himſelf 
Heir to the Perſon laſt ſeiſed. This is taken 
to be ſufficient preſumptive Evidence of Rela- 
tion to the firſt Purchaſer; the Law expects 
this ſhould be exactly proved, and does not 
require the Evidence to be carried further: 
The Conſequences flowing from hence, in 
point of Reaſon, are undeniable. 1. That 
when he, who was laſt ſeiſed ofthe Inherirance, 
has committed Treaſon, and the Law has laid, 
that he ſhall no longer enjoy it himſelf, nor 
tranſmit it to an Heir, of courſe no ſuch Title 
can be made by any one who claims as Heir 
within that Rule of Evidence. 2. If the 
_ Claimant cannot make Title where the Of 
fender was ſeiſed, becauſe the Vinculum of 
Deſcent is deſtroyed ; neither can he make 
Title where the Offender was not ſeiſed, if 
that Offender be an Anceſtor, who forms the 
Vinculum between the Claimant and the An- 
ceſtor, who was ſeiſed. What then is the 
general Reaſon of Law upon this Caſe? The 
offending Anceſtor is by Act of Law diſabled 
from inheriting or tranſmitting Property to 
Heirs, Shall then the Law, which is only to 
be moved by Conſiderations, that affect the 
Whole, be moved, in this Inſtance, by perſo- 


nal Compaſſion to his Family ; and make an 
D Effort 
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Effort of itſelf, inconſiſtently with its own 
ſolemn Act, to ſupply that connecting Link 
in the Chain of Deſcent, which has been 
ſtruck out of it, for the Traitor's Infamy, 
and the public Benefit ? 


After this, it may be objected, that © The 
<« Expectation of Inheriting, in which the 
Children arc educated, confers a Right 
<« on the Principles of Conſcience, which 
« ſpcaks the Dictates of the Law of Nature. 
lt is ever thought a Cruelty, that Fathers 
« ſhould alienate from their Children by 
«« waſteful Expence, or Gifts to Strangers. 
«© The Roman Law for this Reaſon provided 
« Querela Teſtamenti inoſſicioſi; and ſome 
* local Cuſtoms in England gave the Writ 
de rationabilt parte bonorum, Why then 
«© ſhould Socicty make theſe Alicnations 
the Conſequence of an Act, which has no 
immediate Reference to alienating ; eſpe- 
“ cially when it is the Buſineſs of Laws to pre- 
rent the ill Conſequences naturally ariſing 
from Mens Actions, inſtead of adding to 
them by Implication and Conſtruction ?” 
The Objection ſeems founded on good Rea- 
ſon, and yet muſt give way to better. If we 
conſider the kind of Expectation here ſpoken 

of, 
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of, it will be found to ariſe only from the 
ordinary Courſe of Families and legal De- 
ſcents, and not given in ſuch a Manner, and 
with ſuch Circumſtances, as to confer a - 
Right, on any Principles of Law or Con- 
ſcience, Whether therefore we take the 
Right of Inheriting as conferred by Civil 
Society, or, for Argument-ſake, by Nature, 
the Expectation ariſing from it is the fame ; 
ſince it muſt be conſidered, in the firſt Caſe, 
as beſtowed originally on Condition; in the 
ſecond, as qualified by Civil Inſtitution, like 
many other Rights of Nature. And if thoſe 
who form the Expectation will regard that 
as abſolute, which depends on the Perform- 
ance of expreſs Conditions, the Inattention 
muſt be imputed to themſelves, and not to 
the Law of their Country. To waſte a 
Fortune which would have made an ho- 
nourable Support for a Man's Family, is 
deſervedly eſteemed cruel and againſt Con- 
ſcience, Why is it not prevented by the 
Care of Legiſlators? Becauſe no complete 
Proviſion could be made againſt that Evil, 
which would not be attended with more 
general Inconvenience; and the Compliance 
with the contrary Duty is derived from the 
Manners, and the Heart, grounded upon 
D 2 Prin- 
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Principles, and enforced by Sanctions, of an 
higher Order than belong to Civil Laws. 
If the greateſt Good of every Community 
be the Object of Laws contrived for it, as 
unqueſtionably it ought to be, every leſſer 
Intereſt muſt yield; it being only the Pro- 
perty of Divine Government to reconcile 
all private with public Good in the final Re- 
ſult of its Diſpenſations. Hence it is, that 
tho Laws prevent Conſequences injurious to 
Particulars, where they can, conſiſtently with 
ſocial Good, yet in Matters which concern 
the Exiſtence of the Society or Goycrnment, 
Conſcquences injurious to Particulars muſt 
not only be ſuffcred to take place, but even 
ſought for and indulged, if they have a 
Tendency to prevent Conſequences injurious 
to Government itſelf. On this Reaſon ſtand 
thoſe ſevere Laws, which have been made in 
ſeveral States againſt Neutrality in times of 
common Danger, It is agrecable to the 
Policy and original Compact of Government 
to blend and involve the Intereſt of every 
Member with its own; on which Account 
the Fortunes of private Men in all Coun- 
tries muſt depend upon public Revolutions. 
Were it, in any reſpect, the Aim of Civil 
Laws to make particular independent of the 

| ſocial 
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ſocial Good, as it would be a very ſingular 
Strain of Policy, ſo it would proceed upon 
a Principle more contrary to the Law of 
Nature, than thoſe, who are fond of that 
Law, would deſire to fee charged upon their 
Doctrine. Beſides, nothing is more natural, 
on the Principles laid down in this Eſſay, 
than the Conſtruction which Civil Laws 
have put on Treaſons againſt Government, 
that when a Man endeavours the Diſſolution 
of it, he means to diſclaim all thoſe Bene- 
fits and Rights, which it has either made him 
capable to enjoy, or the Inſtrument to con- 
vey: Nothing is more neceſlary, than to 
try whether thoſe Attachments, which arc 
connected with our Paſſions and Affections, 
will prevail, when thoſe, which are founded 
only in Reaſon and Convenience, have no 
Power. Sic legibus comparatum eſt (lays 
Tully) ut filiorum caritas amiciores reddat 
parentes Reipublice. Thus Society, by 
making the Loſs of thoſe Rights it confers 
upon cvery Man, a Penalty for the greateſt 
Crime, which can be committed againſt his 
Country, intereſts every Relation and De- 
pendent in keeping him firm to the general 
Tranquilliry and Welfare ; at the ſame time, 
it gives him an Occaſion of reflecting, that, 

D 3 when 
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when he attempts it, he muſt break thro' 
every private as well as public Tye ; which 
cnhances his Crime, whilſt it is an Aggra- 
vation of his Puniſhment. Nay more, he 
may hope to eſcape from the Juſtice of his 
Country with his own Life, if that alone 
were to be forfeited 5 but the Diſtreſs of 
his Family will purſue him in his ſecureſt 
Thoughts, and abate the Ardour of Reſo- 
lution, Many Inſtances occur in Hiſtory, 
and daily Experience, of Men, not aſhamed 
to commit baſe and ſelfiſh Enormities, who 
have retained a Tenderneſs for their Poſterity 
by the ſtrong and generous Inſtinct of Na- 
ture. The Story of Licinius Macer, who 
was Father to Ca/vus the great Orator, is 
very remarkable, as related by a Roman 
Annaliſt. Having gone thro' the Office of 
Prætor, and governed a Province, he was 
accuſed, upon returning home, of Extortion, 
and Abuſes of his Power. The very Morn- 
ing of his Tryal he ſtrangled himſelf, after 
having ſent Word to Cicero, who was pre- 
paring to plcad againſt him, that, being 
determined to put an End to his Life before 
Sentence (tho the Penalty did not extend 
to taking it away), the Proſecution could 

not 
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not go on, and his Fortune would be ſaved 
to the Benefit of his Son. 


Upon the Whole then, Where is the 
Wrong? It is agreeable to Juſtice to beſtow 
Rights upon Condition. Ir is the Wiſdom 
of Governments to lay hold on human Par- 


tialities. 


But it is not enough to reſt upon Argu- 
ments from Reaſon, to prove there is no- 
thing in Forfeitures of this kind inconſiſtent 
with juſtice: It muſt likewiſe be proved, 
that they are agreeable to the Practice and 
Genius of the freeſt States. This is doubtleſs 
a Matter of much Importance, and likely 
to have the greateſt Weight with thoſe, who 
are more ready to ſuſpect a Fallacy in ſtrong 
Reaſons,” than great Authorities. It may 
be neceſlary to be large in ſhewing it, be- 
cauſe it has been relicd on to a contrary 
Purpoſe. 


In the Jewiſb Republic there are Inſtances, 
in which Children were deſtroyed, by the 
Interpoſition of Providence, for the Crimes, 
and to increaſe the Sufferings, of their Fa- 
thers. This by no means furniſhes an In- 
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ference to the Nature of human Puniſh- 
ments, being inflicted by the Hand of God, 
with an expreſs Prohibition to the Civil Ma- 
giſtrate to imitate it, and founded on the 
particular Conſtitution of their Theocracy. 
But the Forfeiture of inheritable Eſtates 
ſtands upon other Reaſons, and was conſe- 
quent on a Judgment pronounced and: exc- 
cuted by the ordinary Magiſtrate, The 
taking away of Lands from Mephiboſteth by 
David, and the Confiſcation of Naboth's 
Vineyard by Ahab, are Examples of it; and 
tho both ſuffered unjuſtly, yet, had their 
Trial been conducted with Openneſs and 
Impartiality, there had been no Danger from 
the miſtaken Jcalouſy of the King, or the 
Oppreſſion of the Tyrant. In the time of 
Ezra. after the extraordinary Providence 
Was, in a great meaſure, departed from the 
Jeu, there is an Evidence of it in that 
public Act of the State, by which all, who 
had married foreign Wives, were to make 
their Appearance before the Elders in three 
Days, under Pain of forfeiting their whole 
Subſtance, 


By the Conſtitution of Athens there were 
three Sorts of Infamous *, which was a 
* Petit, Leg. Att. 508. 
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Term of Art in their Law. 1. Thoſe, 
who aimed to introduce Tyranny, as in the 
Caſe of ſuch as aided Piſiſtratus. 2. Thoſe, 
who owed Money to the Public, and neglect- 
ed or refuſed to pay it. 3. Thoſe who had 
received Bribes, behaved ill in Sea or Land 
Fights, thrown away their Shields in Battle; 
all ſuch were baniſhed, and deprived of every 
Immunity, both they, and thcir Poſterity. 
It is true, Judgment of Forfeiture was only 
inflicted diſcretionarily in the firſt and third 
Kind of theſe Infamies, but followed in 
Judgment of Law as to the ſecond. Plu- 
tarch tells us, that Themiſtocles, for con- 
ccaling the treaſonable Correſpondence of 
Panſanias with the King of Perſia, for- 
feited his whole Eſtate, to the Value of 
Eighty or One hundred Talents, to the Athe- 
nian ITteaſury; and his Children took Re- 
fuge in Perſia. Thus, if before Sentence 
pronounced, eſpecially in the Caſe of Mur- 
der, a Man fled from Juſtice into perpetual 
Exile, the Conſequence was, a Forfeiture 
and Sale of his Subſtance by the proper Offi- 
cers for the Uſe of the public Coffers. It was 
another Law with them, that any Magiſtrate 
corrupting others to adviſe, or himſelf ad- 
viſing, the People to abrogate the Laws 

Criminal, 
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Criminal, ſhould forfeit his Subſtance, him- 
ſelf and his Poſterity be outlawed, and ſub- 
ject to be deſtroyed with Impunity. They 
looked upon theſe to be the Pillars of the 
Commonwealth, and that it was the Ma- 
giſtrate's peculiar Duty to uphold them. 
Demoſthenes * accuſed a Man before the 
People, who had propoſed a Vote, by which 
Fines and Forfeitures were, in Effect, to be 
taken away. He ſpeaks of the Guard, which 
had bcen ſet on that Part of the Conſtitution 
by the Care of their Legiſlators ; and aſſigns 
a very artful and flattering Reaſon to the 
Athenians for a Law, which made it For- 
feiture to propoſe the Reſtitution of Perſons 
in particular Circumſtances of Guilt ; That 
e the Legiſlator, knowing the natural Le- 
© nity and Compaſſion of his Countrymen, 
* would not expoſe the public Safety to the 
* Pretences or Abuſe of it.” | 


By the Roman Law, the Crimen læſæ 
Majeſtatis F comprehended many Branches, 
ot which the Crimen Perduellionis was, in 
all reſpects, the moſt ſeverely diſtinguiſhed, 
and at firſt the only Capital. It was ſo from 

* Dem. ad v. Timocrat, 


+ Manut. de Leg. Rom. Par. 1557. 
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the earlieſt Times of the Republic; and is 
marked out as ſuch by the Laws of the 
Twelve Tables; which is not only an Evi- 
dence of the Practice in Rome, but of the 
Regard had to it in Greece, from whoſe 

Commonwealths, particularly Athens, thoſe 
Laws were borrowed. By Capital, amongſt 
the Romans, was meant, not only the Pu- 
niſhment of Death, but the Minutio Capitis, 
which, in the largeſt Senſe, included the 
Loſs of all Capacities, and a Forfeiture * of 
a Man's Subſtance to the Treaſury ; becauſe, 
as the Digeſt phraſes it, Qui Civitatem ami- 
fit, Heredem habere non poteſt; © He who 
has loſt the Rights of a Citizen, can have 
* no Heir;“ it being conſidered by the Ro- 
man Law, asa Privilege conferred by Socicty, 


* Biſhop Burze?, in the Second Volume of his Hi- 
ſtory, p. 522. where he ſays, that Forfeiture was never 
the Practice of free Governments, lays it down, That 
it was an Invention under the Tyranny of the Em- 
« perors, who had a particular Revenue called the Eſc, 
«© from whence it was called Confiſcation.” To this 
one may oppoſe the Words of Cujacius,—Fiſcus erat 
Populi, nunc Imperatoris. Cujac. ad L. Jul. Maj. Which 
Paſſage intimates, that Forfeiture was a known Puniſh- 
ment during the Republic. It was then called Bonorum 
Publicatio. But the Biſhop ſeems to have been miſled 
by the late Origin of the Word Confiſcation, to imagine 
the Thing itſelf was introduced no earlier. 


to 
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to tranſmit Property by Deſcent. This Crime 
of Treaſon was puniſhed both by Death and 
Forfciture. The Caſe of Sp. Malius, in 
Ltvy, is expreſly to this Purpoſe : He is ſaid 
to have been put to Death for aiming to de- 
ſtroy the Republic, and his Goods and Eſtates 
ſold, which he had applied to the moſt un- 
worthy Uſe. When the Sentence of For- 
feiture paſſed upon any Man, without de- 
priving him of Life, it was given in the 
Form of Interdicting from Fire and Water. 
Ciceros Eſtates were confiſcated by that Form 
propoſed to the People after his falſe Step of 
withdrawing from Rome, and not by any 
expreſs Words in it, but by the legal Opera- 
tion. Antony, Dolabella, Lepidus, were 
adjudged Enemics to the Commonwealth, 
and their Eſtates confiſcated. Even Cz/ar, 
who was for mitigating the Penalties on the 
Catilinarian Conſpirators, moved a Confiſ- 
cation of all their Property to the public 
Coffers, This particular kind of Læſalllla- 
jeſtas was held in ſuch Horror, that En- 
couragement was given to Accuſers. By 
Law, the Informer had his Pardon, if an 
Accomplice; nay, if his Accuſation was 
againſt a Magiſtrate in Office, provided he 
were capable, his Reward was that Magiſtracy: 

4 If 
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If the Accuſed was only a Magiſtrate elect, 
he was allowed a Seat in the Senatc, and to 
give his Opinion in the Rank of that Magi- 
ſtrate. The Accuſed was immediately dif- 
abled from paying, ſelling, alienating; and 
no Dignity was exempted from the ſevereſt 
Methods of Examination. What is (till 
more, this was the only Charge, which pur- 
ſued a Man's Memory and Poſterity; for, in 
caſe he died while the Proſecution was de- 
pending, his Heirs were obliged to defend 
it: Otherwiſe Confiſcation enſued, as if the 
Crime were admitted or confeſſed. 


Thus it ſtood in Matters of Treaſon 
thro' the beſt Ages of the Commonwealth. 
The Cornelian and the Julian Laws were 
the firſt, which made ſeveral other Species 
of Leſa Majeſtas capital, as well as Per- 
duellio. As to public Crimes not within that 
Deſcription, theſe Laws ſeem chiefly de- 
ſigned to confirm, or perhaps inlarge, the 
Sanction of thoſe, which had been growing 
up gradually, to guard againſt Offences, as 
Corruption increaſed. Public and private 
Force, the one with Arms, the other with- 
out, were puniſhed with the utmoſt Seye- 
ricy : The firſt by perpetual Baniſhment to 

| ſome 
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ſome certain Place (deportatio), which was 
accompanied with Loſs of all Rights and 
Capacitics, and Forfeiture of Eſtate 3 the 
other with a Confiſcation of One Third. 


By the Cornelian Law, the Murder of a 
Father or Patron was capital; and by the 
Julian, the Murder of any Citizen was pu- 
niſhed with intire Confiſcation and Baniſh- 
ment. | 


The Crime of Peculate, or Embezzle- 
ment, by the ſame Law, was puniſhed in 
like manner. Papinian ſays, a Proceeding 
was allowed for this Crime againſt a Man's 
Heirs. And long before the making of that 
Law, in the Inſtance of Scipio Aſiaticus, 
Brother to Africanus, a Fine ſo heavy was (et 
upon him, being charged with having con- 
ccalcd Part of the rich Booty brought home 
from Aſia, that his Eſtate would not ſuffice 
to pay it: and, in ſuch Crimes, they were 
often ſentenced to refund four times the 
Value. | 


The Laws, which concerned Abuſes in 
the Government of thc Provinces, were 
equally firong : So were thoſe concerning 

Bribery 
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Bribery in Elections and Judicature; con- 
cerning Deceit (which branched out into 
many Particulars), and clandeſtine Meetings. 


Ihis is a ſhort State of the Laws, which 
had the Penalty of Forfęiture during the 
Republic. Augiiſtus introduced little or no 
Alteration. In the ſingle Caſe of Caſſius 
Severus, being much galled by the Licen- 
tiouſneſs of his Writings and Converſation, 
he cauſed the Matter of Libels to be treated 
capitally, as a Crime of Læſa Majeſtas. 
For the reſt, the Mildneſs of his Nature in- 
clined him, and the Liberty of Rome, ſo 
lately loſt, made it his Intereſt, not to deviate 
in Things of this high Importance from the 
Conſtitution of his Country. At the ſame 
time, he ſaw his own Security, and the 
Tranquillity of the State, depended on the 
exacteſt Support of his Authority, and the 
Execution of theſe Laws. Tacitus Xx, in 
deſcribing the Progreſs of the Laws of Ma- 
jeſty, and the undue Extenſion of them in 
the Reign of Tiberius, expreſſes himſelf in 
this Manner: Nomen apud veteres idem, 
fed alia in judicium veniebant; ſi quis pro- 


L. 1. An. c. 71, 72. 
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ditione exercitum, aut plebem ſeditionibus, 
denique male geſta Rep. majeftatem Populi 
Romani minuiſſet. Hacta argucbantur, dicta 
impunè erant. The great Point, on which 
he inſiſts, is, the Difference between the 
Crimes, of which Men were accuſed under 
the Commonwealth, and under the Tyrants, 
who oppreſſed it. An unguarded Saying was 
Treaſon againſt Emperors; but in the free 
State, a Man could only be accuſed of Actions, 
which had a direct Tendency to overturn Go- 
vernment. And it is to be obſerved of this 
Hiſtorian, who writes in the Spirit of Li- 
berty, and cenſures with great Strength and 
Weight, that he never excepts to the Pu- 
niſhment of Forfeiture, as cither a new 
Inſlitution of thoſe Times, or unjuſt and 
impolitic in its own Nature. The ſucceed- 
ing Princes framed ſeveral Laws, which car- 
ricd theſe Offences to an Height of unjuſti- 
fiable Severity. Arcadius and Honorius en- 
ated one, which has been branded by the 
Civilians, as eminent above all for its Cru- 
elty: The moſt remarkable Terms of it 
were, That the Intention of conſpiring 
* ſhould be puniſhed without any Overt- 
* act; that they, who preſumed to intercede 
for thoſe accuſed of Treaſon, ſhould be 
« dif- 
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diſgraced 3 that not only the Eſtates of 
« the Criminals ſhould be confiſcated, but 
« thcir Sons rendered incapable of inherit- 
ing from the Mother, or any Relations, 
© or even of taking by the Will of a Stran- 
ger; that they ſhould be perpetually in- 
« famous, and diſqualified from aſpiring to 
« Honours and Dignities, or claiming the 
ce ſame Privileges of legal Credit with other 
« Men in judicial Conteſts; that, in a Word, 
© the very holding of their Lives was to be 
« taken for a Mark of Imperatorial Mercy; 
« and yet, it is ſaid, their Condition ſhall 
ce be ſuch, as to make Life a Puniſhment, 
and Death a Comfort.“ 


c 


* 


Some of the later Emperors by Law 
mitigated theſe, and even the antient and 
more juſt Scverities; but we neither find 
ſuch Severities, nor Mitigations, whilſt the 
Republic exiſted. This is eaſy to be ac- 
counted for. Different Emperors, according 
to their Tempers of Mind, or Maxims of 
Adminiſtration, might hope to render the 
arbitrary Power, by which they governed, 
ſecure or agrecable, by influencing the Fears, 
or engaging the Affections, of their People; 
by ſetting forth Terrors to Reſiſtance, or 
E | Pretences 
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Pretences of Lenity to Submi ſſion. But the 
great Men of the Republic, conſidering the 
Exigencies of Government, and knowing, 
that the Freedom and Excellence of their 
Conſtitution deſetved all Reverence from 
thoſe, who lived under it, and inviolable 
Protection from thoſe, who regulated and 
adminiſtered it, diſdained to act otherwiſe 
than upon one Model, according to the 
Rules of Juſtice and true Prudence; not 
the Dictates of Cruelty, or falſe Clemency. 

We have (cen, that the Forfeiture of Eſtates 
of Inheritance for a Man's Heirs, as well as 
himſelf, is not inconſiſtent with Juſtice. 
Strong preſumptive Arguments have been 
drawn from the Condition of human Na- 
ture, the Law of the Fews, Athenians, and 
Romans, to ſhew it agreeable to Policy; 
which will receive great Strength from a 
View of the Feudal Law, eſpecially when 
deduced from its Source, and applied to the 
Engliſh Conſtitution. 


The Policy of Feuds has in it thoſe Prin- 
ciples, which ought to prevail in the Found- 
ation of all Policies, mutual Defence and 
Freedom. It was contrived by the People, 

who 
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who ſprung from that great Seminary of 
Nations, the North, as an Aſſociation to 
extend, preſerve, and enjoy Conqueſts. 
The General or Prince, claiming to himſelf 
the Sovercign Property, parcelled out the 
Lands to his Commanders, who again made 
ſmaller Diviſions to others, under a Condi- 
tion of ſtipulated military Services, and of 
expreſs Fealty, to be true to the Lord; but 
that lower Fealty, to be governed by their 


Regard to a more comprehenſive, which 


centred in the Prince, and in a Support of 
the great Ends of the Conſtitution, The 
Potentates of the more Weſtern Parts, 
diſturbed by the Succeſſes of ſo formidable 


a Confederacy, reſolved to turn this Policy 


againſt the Inventors, and to diſpoſe of . 
themſelves, and their Country, in the ſame 
manner, In Matters of mutual Import- 
ance, Aid was to be mutual; and, in conſe- 
quence of the Fealty, which enjoined it, the 
Feud or Parcel of Land, enjoycd by the 
Stipendiary, was taken to be a Security for 
the exact Performance of his Engagements. 
Now it followed from the military Relation 
thus begun, that the Lord muſt have great 
Intereſt in the Vaſſal's Qualifications, Hence 
the Feud could not be aliened either in 

WP Whole, 
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Whole, or in Part, without his Conſent : 
It might not be ſold, exchanged, mort- 
gaged, incumbered, or deviſed, On the 
other hand, the Lord could not diſpoſe of 
the Seigniory without the Vaſlal's Conſent ; 
for it is ccrtain, that the Vaſlal would, in 
his Turn, be much concerned in the Wil- 
dom and Temper of his Maſter. In both 
Caſes, the Freedom and Neceſſity of this 
Policy required a moſt faithful Obſervance 
of the ſeveral Parts of this Relation. If 
the Vaſſal failed in his Services, or in per- 
forming his Fealty, or endeavoured to diſ- 
unite the Bands of Duty and Connection, 
by waſting or transferring the Feud, or, in 
general, did any thing to injure the Lord's 
Honour, Perſon, or Eſtate, it was forfeited 
and reſumable. If the Lord proved guilty 
of Injuſtice or Oppreſſion, his Seigniory 
was forfeited by the ſame Law, and the 
Tenant was to transfer his Fealty to the 
Lord ncxt above him, or to the Prince, as 
the ſupreme Guardian. Theſe Obligations 
were expected from all, who had any Part 
aſſigned them, tho it were by the Tenure 
of the Plough or Husbandry, in promoting 
the common Welfare. 


Such 
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Such are the Principles and the Engage- 
ments of this Policy, which not only run 


| thro” all that intricate Variety of Feuds, in 
Countries where it is preſerved pureſt, 


but even where it received a large Tincture 


from the particular Cuſtoms of Nations, 


which adopted it. It is not material to in- 


quire, whether the Policy was received in 


England before or after the Conqueſt, The 
Diſputes between the Learned are endleſs, 
Something of the ſame Kind is admitted to 
have been maintained amongſt us very early, 
even by the warmeſt Advocates for the 
Norman Original of it in England. Sir 
H. Spelman *, in his Treatiſe of Tenures, 
allows, that an Oath was taken, not of 
Fealty indeed, but to defend the Lord of 
the Territory, and for Lands, as it were, 
held in Socage, but not by Knights Service. 
It is true like wiſe, that there was no feudal 
Eſcheat 5 yet a memorable Law of Canute 
(who cauſed the Saxon Laws to be obſerved 
ſtrictly, afterwards called Edward the Con- 
feſſor's) expreſſes a Puniſhment reſembling 
it: Qui fugiet a domins ſuo vel ſocio pro 
timiditate in expeditione naval; wel ter- 


* C. 21---23, 
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reſtri, perdat omne quod ſuum eft, & ſuam 
i jſius vitam; & manus mittat dominus ad 
terram, quam ei dederat; & fi terram 
hereditariam habeat, ipſa in manum regis 
tranſcat. In this Caſe the Lands holden 
of any Lord are to revert to him; and rhe 
Hereditary Land, or Saxon Bocland, which, 
according to the Antiquarics, was free from 
Service or Tenure, is directed to go to the 
King, as a Regal Forfciture. Conſequently, 
this Penalty of forfeiting Inheritances ſub- 
ſiſted in England before the Period com- 
monly called the Conqueſt; reſembles the 
Feudal Policy, tho' varying in ſome Cit- 
cumſtances; and, clear of Feudal Notions, 
may be juſtified from antient Uſage, upon 
the general Principles, and for the Security 
of Government. 


Let it now be taken for granted, that 
altho the Kingdom had Traces of Fealty 
and Forfeiture, that is, of a Feudal Policy, 
from the carlieſt Times, yet that the Law 
of Fcuds, ſtrictly underſtood, was not re- 
ccived till after the Conqueſt; and we ſhall 
not find the Queſtion affected by it, other- 
wiſe than as it throws new Light upon the 
Argument, and affords additional Reaſons 

peculiar 
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peculiar to itſelf in Support of it. The 
two Inquiries to be made are, Whether the 
Law of Feuds was received with any Cir- 
cumſtances of ſlaviſn Submiſſion; and what 
Alterations aroſe from it in the State of 
Forfeitures. 


The firſt of theſe Inquities may be re- 
ſolved by obſerving, that the Policy was not 
impoſed, but came in by free and National 
Conſent, at a Parliamentary Meeting in the 
Eighteenth Year of the Reign of William 
the Firſt, The Law, enacting the Reception 


of this Policy, is obſerved, by a learned and 


judicious Writer *, to be penned, as if the 
King were mercly paſſive, the more clearly 
to expreſs the Conſent of the Commune Con- 
cilium to fo conſiderable an Alteration ; for 


the reſt of the Conqueror's Laws are worded 


in another Manner, and ſeem to mention 
the Commune Concilium only in reference to 
that Law. But, by ſeveral of theſe, the 
King cngages, in fayour of the Tenants, to 
make no unjuſt Tallages or Exactions, and 
to demand no other than ſuch Services, as 
are purely feudal, and for the Benefit of the 
Kingdom. Thus the Policy of Tenures, as 


* Wright of Tenures, p. 66. 
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adopted in England, has nothing precarious 
or illiberal. Even the Villeins, who were 
Bondmen to the Saxons, by being admitted 
to Homage and Fealty, received Infranchiſe- 
ment, obtained Freedom of their Perſons, 
and an Uſe of occupying their Lands; and 
by ſucceſſive Statutes were advanced to 
ſome Account in the State. 


As to the Second Inquiry, concerning the 
Alterations introduced into the State of For- 
feitures by the Reception of the ſtrict Feudal 
Policy, it is remarkable, that in the Caſe of 
High Treaſon no Innovation was made. 
Indeed the Eſcheats of Hereditary Lands 
for Petty-Treaſon, and Felony, aroſe from 
that Policy; ſo that where Tenants held 
immediately of the King, any Devolutions 
for theſe Crimes were properly Eſcheats ; 
but, upon Commiſſion of High Treaſon, 
the Lands and Tenements, which came to 
him, were not Eſcheats, but Forfeitures 
given to him by the Common Law, derived 
from the Saxo Times, not depending upon 
'Feuds, and exactly agrecable to the Law of 
Cantite already cited. Theſe, of whatever 
kind, fell into his Hands, without any re- 
gard to the Seigniory of meſne Lords. The 

original 
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original Feudal Law * ſuppoſes no Eſcheat 
or Forfeiture, but to the immediate Lord, 
even in Crimes, which concern the Prince 
or Proprietary. In the Law of England it 
is otherwiſe; and if we would aſſign a 
Feudal Reaſon for it, as well as Reaſons 
drawn from general Policy, it ſeems pro- 
bable, that Lords, being, in many reſpects, 
anſwerable for the Tenants Misbehaviour, 
were conſidered as having failed in their Duty 
to the Crown (from whom the Lands both 
of the Lord and Tenant were ſuppoſed to be 
derived), by making Choice of an ill: in- 


clined Feudatary ; and were induced, by this 


Penalty, to obſerve a more than ordinary 
Care, in the Election of Perſons to ſo great 
a Truſt. The ſame Reaſon had Weight in 
Caſcs of Felony, where the Land ſhould 
return to the Lord, and he might remit the 


Crime or Eſcheat; yet becauſe a Neglect is 
ſuppoſed, on his Part, in the Appointment 
of a Tcnant, the Land, and a Power to waſte 
it, ſhall belong to the King a Year and a 


Day, in Prejudice of the Lord. Among the 
Saxons, there was no Eſcheat of inheritable 
Land in Felony ; and Sir H. Spelman f thinks 
the Kentiſh Gavelkind Maxim, of the Father 


nn + C. 23. 
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b to the Bough, and the Son to the Plough, 


was univerſal throughout the Kingdom. But 
in Matters of Treaſon, which firike at the 
Foundation of Policy and Government, even 
Gavelkind Lands are forfeitable, and always 
were; which is derived from thoſe antient 
Lawgivers, as well as the Privilege in Fe- 


| * 


It has been ſhewn, from the Nature of 
the Feudal Policy, that the great Principle 
of the Law of England, that all Lands 
bear a Reference to the King, as having the 
Supremum Dominium, is founded on the 
greateſt Wiſdom, and a true Regard to the 


common Safety, On this Account it is ſaid, 
by the Feudal Writers, that Fealty could 


not be diſpenſed with; and tho' ſworn only 
to the Lord, yet its Virtue and Effects ope- 
rated, to the Benefit of the Whole. Hence 


the Obſervance of it was a main Article of 
Inquiry in the Lord's Court. For the fame 


Reaſon, theſe Writers lay it down, that the 


direct Dominion cannot be alienated from 


the politic Capacity of the King; that Fee 
has its Name from Fealty ; that no Covenant 
can be made againſt performing it ; that tho' 
the Oath be ſpared, yet the Duty is virtually 

implicd 
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implied in the Acceptance of the Fee or Feud; 
and that the Failure in this Fealty is the Loſs of 
the Land. It has been already ſuggeſted too, 
that a Goverament thus depending on Fealty, 
and the Neglect of it attended with ſuch a 


Puniſhment, was the carlieſt Conſtitution of 


England; and the good Effects ariſing from 
it might induce our Anceſtors, with more 
Readineſs, to embrace a Policy, which pro- 
miſed to convey the ſame happy Effects 
with greater Certainty, as it ſeemed to have 
this Advantage over the antient Form, that 
it cemented all Orders of Men more cloſely, 
and enforced their Connection more mi- 
nutely: They were however not aware, that 
it would ſoon be made a Pretence for the 
Introduction of thoſe burdenſome Services, 
which occaſioned all the Uncaſineſſes of 
ſuccceding Reigns. Sir H. Helman *, in 
one Place, expreſly ſays, it is not his Opi- 
nion, that the Conqueror introduced Feuds 
or military Services in a general or leſs ſtrict 
Senſe, but the Law of Tenures in its full 
Extent, and thoſe Services, which were the 
Grievances. The Nation ſoon felt the 
Weight, and threw it off in the Reign of 
his Son Henry the Firſt, who, in his s Chas: 
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ter, mitigating Wardſhip, Marriage, and 
Relief, took away the evil Cuſtoms, which 
had been engrafted upon Tenures, and re- 
duced the Policy to its pure State, and ori- 
ginal Intention. They revived again by 
degrees, and were, at different times, li- 
mited and reſtrained by our Kings, being in 
themſelves not at all eſſential to this Form 
of Government, but deſtructive of it, in 
giving it the Air of Slavery, when it was 
founded on Principles of Liberty, and break- 
ing the Spirit of the People by Oppreſſion. 
The Stat. 12 Car. II. c. 24. has ſince abo- 
liſned even the military Services; and the 
Feud or Fee is much varied from its firſt In- 
ſtitution in the Courſe of Time and Law. 
It may then be objected, That the Principle 
of the Law of England, © which ſuppoſes 


ce all Lands derived mediately or immediate- 
« ly from the Crown, is no more than a 


Fiction ;. and the military Services being 
«aboliſhed, and the Crown- Lands diſperſed 
c amongſt the People, the Reaſon of it 
te ceaſes.” 


1. As to its being a Fiction, it is very 
true, the Right of the People of England 
to their Property does not depend upon, nor 

‚ Was 


Law of FonrEITURE. Gr 


was in Fact derived from, any Royal Grant. 
The Reception of the Feudal Policy, in this 
Nation, exactly anſwers the Definition of a 
X Fiction; which is ſome Suppoſition in 
Law, for a good Reaſon, againſt the real 
Truth of a Fact, in a Matter poſlible to 
haye been actually performed, according to 
that Suppoſition. This being admitted, What 
follows? It will be urged, © That Fictions 
* of Law are to convey Benefit, not Injury, 
« to the Party uſing or adopting them; and 
that this is a prepoſterous Fiction, which 
ce tends to the Ruin of Families, by putting 
ce their Eſt-tes, for the Fault of one An- 
<« ceſtor, into the Power of the Crown.” 
It has been ſhewn, that the Forfeiture of 
Lands for Treaſon was known in England 
before the Introduction of this Policy (what 
ever might be the Caſe in reſpect of other 
Crimes); and, even after, was never modelled 
upon the Rules of it. But not to decline 
arguing the Matter upon ſtrict Feudal No- 
tions, it will be neceſſary to try this Fiction, 
as it concerns Inheritances, by Maxims, which 
arc in Law thc Boundary of ſuch Fictions. 
Does it prejudice the Right of Strangers ? 
That cannot be ſaid. Such Right is ſaved, 


* Calv, Lex Jurid. 
both 
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both by the Intention of the Common Law, 
and the expreſs Words of Statutes. And 
as to the Intereſt of the Heir, it is derived 
from that of the Anceſtor, and intimately ' 
connected with ir. Is this Fiction ſtrained 
to a collateral Purpoſe, which does not na- 
turally flow from it? Neither can that be 
ſaid. For it is the very Point and Conſe- 
quence of the Fiction, that, when the Te- 
nant hath broke through his Engagements, 
the Land ſhould return to him, of whom 
1 is originally holden. In every Law, which 
has the public Advantage for its Object, it 
may happen, that private Intereſts ſhall in- 
terfere and ſuffer. Yet, if it be a Suffering, 
becauſe of a juſt and neceſſary Sanction, it 
muſt not be conſidered as an Injury ; the 
End of that Sanction being to heal the Pra- 
vity, and deter from the Imitation, of bad 
Conduct. And thus the Feudal Policy, a 
Fiction, bringing Forfeiture along with it, 
may be conſidered as conveying Benefit to 
the Nation, and thoſe who adopted 3 | 


2. It is a Maxim in Law, That Fictions 
are not to maintained beyond the Reaſon, 
which gave Riſe to them. And it may be 
ſaid, © That the Abolition of Tenures by 

| {© Knights 
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Knights Service, and the Fruits of them, 


«© has deftroyed the Reaſon of this Prin- 


« ciple.” But has not the Stat. 12 Car. II. 
declared all the Ground of England to be 
held in Common Socage? And is not Fealty 
due for Socage Lands? And is it not agree- 
able to the Ends and Welfare of Govern- 
ment, that it ſhould be due? What were 
the Aids formerly granted and aſlefled in 


Parliament, for the Support of the King's 
Wars? Or, What is the Land-Tax, now 
annually raiſed for the current Service, but 
of Feudal Original? A Kind of general Eſcu- 
age, or Commutation for Service, accord- 
ing to the Proviſions of Magna Charta? Is 
then the Policy, or the Reaſon of it, ceaſed ? 
What is this but a Regard to the Defence, 
Security, and Honour, of the Realm? It 
- was thought in the Feudal Law, that a Man, 
who had once violated the facred Relation 
he engaged in for the public Benefit, ought 
to be excluded from it. Does the Reaſon 
ſubſiſt no longer? The Strength of the 
Kingdom is in the Landed Intereſt. Every 
Man, who ſhares in it, has Influence over 
his Tenants and Followers, and, in a greater 
or a leſs Proportion, may prove an uſeful 
Friend, or a dangerous Enemy. If he has 
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malignant Diſpoſitions to the Laws and Go- 
vernment working in his own Mind, it is 
probable they will not ſtop there, but he 
will communicate and infuſe the Poiſon into 
others, till his Schemes are mature for Action, 
and break forth to the Terror, if not to the 
Ruin, of his Country. | 


Theſe are the Principles of the Feudal 
Policy, as far as it may be necellary for us to 
conſider them- with a View to the preſent 
Queſtion. They arc Principles of Freedom, 
of Juſtice, and Safety: the Eng/zh Conſti- 
tution is formed upon them. Their Reaſon 
will ſubſiſt, as long as the Frame of it ſhall 
ſtand; and, being maintain'd in Purity and 
Vigour, will preſerve it from the uſual Mor- 
tality of Governments. 


Let not then the Materials of this noble 
Fabric, deſigned by the Wiſdom, and erect- 
ed, at infinite Hazard, by the Valour, of our 
Anceſtors, become the Object of Averſion 
and Hatred, or be held in Diſhonour and 
Contempt. Formerly, the Evidences of our 
Conſtitution were perverted, to ſupport the 
Maxims of Slavery; they were abuſed, to 
varniſh over the Purpoſes of Licentiouſneſs. 


Happy 
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Happy it is for us, that we live, when the 
Maxims of the one are expoſed, the Pur- 
poles of the other diſclaimed. And, whilſt 
thoſe Evidences are not deſtroyed, Conclu- 
ſions, juſtly deduced from them, will pre- 


vail to lateſt Times, againſt the Artifice of 


falſe Reaſoning, the Efforts of vain Ambi- 


tion, and the Corruptions of a careleſs 
Poſterity. 


This Policy has been received, and ſub- 
ſiſts, in almoſt all Countries of Europe, tho 
differently modelled and diſguiſed; in ſome 


ſo deformed, as to be abuſed to Purpoſes of 


the hardeſt Oppreſſion. The; Conſtitution 
of Germany is free. What is the Ban of the 


Empire, but a Proceſs of Fortciture, iſſued 
by the Emperor againſt Princes, who, break-' 


ing the fundamental Laws, are deprived by 
the Judgment of the States, both they and 
their Poſterity! Matthieu, Servant to Henry 
IV. of France, and the Hiſtorian of his 
Death, ſays, that he once asked an Avoyer, 
or ſupreme Magiſtrate, in Suit erland, how 
the Crime of Treaſon came to be ſo rare 
amongſt them? © Becauſe, anſwered the 
other, we puniſh Traitors with the ut- 
* moſt Rigour, and exterminate their Fa- 

F “ milics,” 
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Smilies.“ In Holland, the Penalty of Con- 
fiſcation was inflicted antiently, by Judg- 
ment of Law, for certain Offences. An 
excellent Writer ſpoke in Terms too gene- 
ral and inaccurate, when he ſaid *, © in that 
© Province it was redeemable for an hundred 
* Guilders.” For tho it be true, that by ſpe- 
cial Grants of ſome of the old Counts of 
Holland to certain Families and Eſtates there, 
this Privilege of Redeeming Forfeitures 
prevailed ; yet the municipal Law of the 
Country was other wiſe at that time (not- 
withſtanding it has ſince received an Altera- 
tion). This is not only the Caſe in the ſe- 
parate Adminiſtration of many of the Pro- 
vinces; but we are told, by thoſe who treat 
of the Conſtitution of the Low Countries, 
That the Council of State condemns any 
Officer, who abuſes a public Truſt in the 
Finances, the Armies, the Negotiations, or 
Juſtice of the Republic, to the heavieſt Pe- 
nalties, by Fine, ſuited to the Crime, the 
Exigency, and Example. And it is much 
the ſame Thing to the Children of a Cri- 
minal, whether the Fortune of the Family is 
taken from them by Judgment of entire 


Barnet; Hiſt. of his own Times, 2d Vol. p. 522. 
For- 
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Forfeiture, or by a diſcretionary Sentence 
condemning to a ſevere Fine, which may 
equal or exceed the Value of it. This Dif- 
ference between them is obſervable, that in 
Crimes, where the Forfeiture is to be li- 
mited by rhe varying Diſcretion of the 
Judges, a Man may flatter himſelf, before 
he contracts the Guilt, with ſome ſpecious 
and tempting Arguments (which we are 
dextrous enough to invent, when we wiſh 
to impoſe upon ourſelves), that the Conſe- 
quences of this Kind may be leſs ſevere than 
the Event proves them. But in Crimes, to 
which it is annexed, as an cftabliſhed Puniſh- 
ment, there is no room for ſuch Arguments; 
and he may read the certain Conſequences 
in that Law, which, as it is the inflexible 
ſo it ought to be the invariable Mea- 

ſure, of his Actions. 


Thus we may reaſon from the Practice of 
free States. Yet one might frame a plauſible 
Objcaion here: © To what End ſerves a 
* mixed Government, if ſuch Severities are 
** expedient to ſuppòtt it? In popular Go- 
* vernments, they may be expedient to de- 
© ter private Men from conſpiring to ſet up 
* Tyranny; in Kingdoms, a Democracy. 
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« Schemes of Civil Policy, which are found- 
© ed on Extremes, mult be maintained by 
« them.” This is ſo far from being rightly ' 
argued, that a mixed Government unites and 
confirms the Reaſons, which make ſuch Se- 
verities expedient, both under popular and 
monarchical Governments. Where Things 
are exactly balanced, the ſtronger Defence is 
neceſſary to protect the ſeveral Eſtates, that 
no one may break in upon the Privileges 
allowed to any other. And, as the Law of 
England is framed with a ſingular Felicity, 
the Defect common to Republics, a Want 
of Power to pardon, or, at leaſt, the Diffi- 
culty of procuring Pardon, is ſupplicd, which 
guards againſt a rigorous Severity; and the 
Oppreſſion in State Crimes, common to Mo- 
narchies, is prevented by the well: tempered 
Courſe of Proceeding, which guards againſt 


a dangerous Injuſtice. Of theſe Particulars 
ſomething {hall be ſaid hercaftcr. 


It will be proper to examine, in this Place, 
what Eſtates, and what Rights of Property, 
were ſorfeitable by the Feudal Law; and, 
in comparing the Notions of the Law of 
England with it, this Matter will receive 
the cleareſt Illuſtration, | 

1. All 
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1. All Goods and perſonal Things, as 
Money, Cc. being a Man's own, and ap- 
plicable to any Purpoſes he pleaſes, have 
been eſteemed a proper Subject of Forfeiture. 
They were taken to be the Produce of the 
Feud, belonging to it; and were forfeitab e, 
either in Whole or in Part, for Offences of 
inferior Moment. | 


2. Feuds, or Eſtates in Land, whether 
for Years, for Life, or deſcendible. r. In 
Crimes that concerned the Lord or Feud, 
whether the Feud was novum, vel antiquum; 
that is, firſt granted to the Offender, or de- 
rived from an Anceſtor, it was open to the 
Lord; 2. In Crimes, that concerned others, 
if the Feud were antient, it went to the 
next Branch of the Family; if new, it was 
open to the Lord, becauſe Feuds, in the firſt 
Inſtance, unleſs ir were expreſiy provided 
otherwiſe, could only deſcend, without in- 
clining to a Collateral. In both Caſes, the 
immediate Heirs of the Criminal were ex- 
cluded. In this laſt Species of Crimes, the 
anticnt Feud went to the next Collateral Re- 
lation, tho' the Conſent of the Lord, as 
well as his, was neceſſary to the ordinary 
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Surrender or Alienation of it. In the for- 
mer, it returned to the Lord, tho' the Con- 
ſent of the Collateral, as well as of the 
Lord, was neceſſary to the fame Ends; ſo 
that the Power of conveying an antient Feud 
from a Man's Heirs, except by Crime, was 
not abſolute in him, without the Conſent of 
both theſe. And yet, in one Kind of Of- 
fences, there is a Devolution to the Colla- 
tera!, without the Intervention of the Lord; 
and, in the other Kind, there is a Devolution 
to the Lord, without the Intervention of the 
Collateral. This Corruption of Blood, by 
which a Man cannot have an Heir, intro- 
duced a very important Conſequence into 
Feudal Deſcents, That where- ever it became 
neceſlary for one, who would make Title to 
another, to derive the Eſtate through an 
attainted Perſon, except where the Perſon 
claiming was particularly deſcribed in the 
Inveſtiture, the Attainder was a Bar to his 
Title; as in the Caſe of a Grandchild claim- 
ing an Eſtate, in Fee, from the Grandfather, 
the Son having committed Treaſon, and dy- 
ing, in the Life of the Grandfather. Some 
Feudiſts have not been willing to allow this 
Caſe, on account of its Hardſhip: And 

| Craig, 


Law of FoR FEITURE. 71 
Craig *, a very able and elegant Writer on 
the Law of Feuds, is difpleaſed with the 


judgment in Scotland, which determined 


the Queſtion in that Country. He intimates, 
that this may ſeem ſtrange, the Son having 
never been in Poſſeſſion, nor being capable 
of it. And it muſt be admitted, there is a 
ſeeming Hardſhip : Yet, becauſe of the Rule 
of Evidence in Deſcents, by which the Son 
muſt neceſſarily be named in conveying the 
Deſcent, the Grandchild is excluded. The 
ſame Reaſon governs the Caſe of an Eſtate 
deſcending from the Uncle to the Nephew, 
if the Blood of the Nephew's Father (thro 
whom the Eſtate muſt be derived from the 
Uncle) be corrupted. But he goes further, 
and ſays, That allowing this muſt be ſo up- 
on legal Notions, yet, at leaſt, the Eſtate 
might have gone over to the next Collateral 
Branch, inſtead of eſcheating to the Crown 
(of whom it ſeems, in the Caſe he ſtates, 
to have been immediately held) ſince it 
would not be neceflary for the Collateral to 
convey thro the Criminal. He mi-ht trace 
his Deſcent from the laſt common Anceſtor, 
who was an innoccnt Man, and a good Sub- 
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jet, without the leaſt Notice taken, in 
making out the Line of Deſcent, cither of 
the Attainted or his Poſterity, any more than 
if that Branch of the gs had never wn 
a Part of it. 


If this Reaſoning be thought material, it 
may be ſaid in Anſwer, 1. By way of ge- 
neral Foundation, that it is a Principle in 
all States, where a Man is neither a Subject 
by Birth or expreſs Compact, or has volun- 
tarily renounced the mutual Obligations, to 
conſider him as not within their Obedience, 
or even Notice, But where he has forfeited 
his Civil Rights by Crime, he is regarded as 
fill ſubje& to their Power; and, in every 
reſpec, within the ſtrict Conſideration of 
the Law. 2, That the anticnt Common 
Law of England clearly proceeds upon this 
Principle, Where a Man was not capable 
of Civil Rights by Nature, as an Alien 
born, and never naturalized, being unknown 
to the Law, he was excluded from inherit- 
ing; and the next of Kin within the Allc- 
glance, who did not claim under him, was 
admitted; or, where he had incurred Civil 
Diſabilities by his own voluntary Act, not 
criminal, as one who entered into Religion, 

or 
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or abjured the Realm, he was taken to have 
undergonc a civil Death, and the next in 
Courſe of Deſcent entered. But where he 
is attainted of Treaſon or Felony, the Law 
will not paſs him over, and marks him out 
in rei exemplum & infamiam. Hence it is, 
that tho he was never in Poſſeſſion, nor 
thoſe who claim under him more capable of 
inheriting than be, by reaſon of the conſe- 
quential Diſability ariſing from the Attainder 
of the Anceſtor, yet the Eſtate will be in- 
terrupted in its Courſe to the Collateral, 
and eſcheat. For it is determined in all the 
Law- Books, and allowed by the learned 
Writer himſelf, without Objection, or Heſi- 
tation, that if the Father of Two Sons, of 
whom the eldeſt is attainted, die ſeiſed of 
an Eſtate in Fee, and both ſurvive him, the 
younger Brother will not be Heir to the Fa- 
ther, becauſe the eldeſt cannot be paſſed 
over. This Caſe would be the ſame, ſup- 
poſing the attainted Brother dead at the time 
of the Father's Deceaſe, it he left Children, 
ſince their Right of Repreſentation, which 
mult correſpond to the Circumſtances of 
him who is repreſented, would operate 
ſo far as to impede the Deſcent. And the 
Caſe being put in this Manner, as of the 

attainted 
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attainted Son dead before the Father, and 
leaving Children, it comes exactly to the 
Caſe * objected to by Craig, of the Grand- 
child diſabled from inheriting the Eſtate of 
the Grandfather, by the intermediate At- 
tainder of the Son; in which Caſe he thinks, 
tho the Grandchild cannot, yet the Colla- 
teral (that is, in the Caſe here put, the 
younger Brother) might inherit, conſiſtently 
with the Rule of Evidence in Deſcents. It 
is difficult therefore to account, how this 
great Writer came to allow an Eſcheat, to 
the Prejudice of the younger Brother, in caſc 
the attainted elder ſurvived the Father; and 
to complain of its Hardſhip, in caſc he died 
before the Father, and left Poſterity behind 
him. The Poſterity of the Attainted cer- 
tainly do not (ſtand in fo fair a Light as the 
younger Brother, the immediate Deſcendant 
of an innocent Father, and who, in convey- 
ing the Deſcent, might claim immediately 
from him. This great Writer ſhould have 
denied the Equity of both Caſes, when he 
thought proper to deny one. But the Truth 
is, they ought both to be allowed, as fall- 
ing under the ſame Rule of Reaſon and Po- 


p. 51. 


licy, 
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licy, as well as Law. 3. One may venture 


to ſay, it is more probably beneficial to the 


immediate Heirs, on whom the Hardſhip is 
thought principally to lie, that the Eſtate 
ſhould fall into the King's Hand, than to the 
collateral Branch; becauſe, in this latter 
Courſe, there can be little Hope of Reſtitu- 
tion, and it might expoſe Familics to endleſs 
Jealouſy and Diſunion. The King receives 
more Advantage from Acts of Mercy, than 
from the Coming in of Forfeitures: and it 
is molt agrecable to Reaſon and Policy, that 
the Diſpoſition of them ſhould belong to 
him, who is in Law conſidered as the Foun- 
tain of Juſtice, and Guardian of the public 
Safety. This Conſideration might be one 
Inducement, amongſt others, to that Peti- 
tion of the Commons, 21 Edu. II. in 
which they pray the King, not to alienatc 
his Franchiſes. At Common Law, many 
Lords had, by Special Grant, or in Right of 
their Counties Palatine, Royal Eſcheats of 
the Lands held within their Franchiſes, of 
Perſons attainted. Hence it became their In- 


tereſt, from a Deſire of enlarging their Poſ- 
ſeſſions, to purſue Offenders with an unbe- 


Cott. Rec. p. 58. 
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coming Violence; and the Lenity of the 
Crown was precluded by their private Right. 


3. Titles, Dignities, and Honours were 
forfeited, as following the Reaſon of Lands, 
being originally derived out of them, or an- 
nexed to them by Tenure, 


4. The Loſs of Dower, by the ſame Law, 
ariſes from every Circumſtance which de- 
ſtroys the Right of the Heir, except it be 
any Act done by the Heir himſelf. A Wo- 
man was to be cndowed of the Lands, 
whcreof the Husband ſtood ſeiſed at his 
Death. She had an Evidtion, to turn the 
Alience out of Poſſeſſion, in caſe of any 
Alienation made, not completed regularly 
by Livery and Seiſin: but when the Crime 
of the Husband, or Lord, occaſioned For- 
ſeiture, the one taking place before the 
Death of the Husband, to deſtroy his Seiſin; 
the other perhaps, aſter his Death, and be- 

fore Aſſignment of Dower made to her; 

the Right of the Heir being, in either Caſe, 

deſtroyed, her own, tho! generally favoured 
moſt higlily, ſubſiſted no longer, 


The 
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The Law of England, which is com- 
pounded out of many Syſtems of Law and 


Cuſtom, agrees, in ſome reſpects, with the 


Law of Feuds; in others, has a maniteſt 
Advantage over it. 


All Forfeitures for High Treaſon belong 
to the King: and by the Uſe made of this 
Prerogative, it ſhould ſeem, that he is in- 
truſted with it for the Purpoſe of Reſtitu- 
tution to the Traitor's Family, as it may ap- 
pear right from Circumſtances; to reward 
the Merit of thoſe, who have becn faithful 
to himſelf and the Commonwealth; or to 


be applicd to public Services, as cither his 


own Wiſdom ſhall direct, or the Parliament 
adyilc. 


1. As to the Forfciture of Goods, and 


Things perſonal, which the Party has or is 


intitled to in his own Right, theſe, being 


intircly in a Man's own Power, or deſcend- 
ing to Executors, and not his Heirs, very 
properly follow the Conviction. Before 
Sentence, he may apply them to the Pay- 
ment of Debts, to the Subſiſtence of him- 
ſelf and Family, and is prevented only from 
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a fraudulent Sale to diſappoint the For- 
feiture. 


2. As to the Forfeiture of Lands * by 
the Common Law, all Lands of Inheritance, 
which the Offender had in his own Right, 
and all Rights of Entry to Lands, in the 
Hands of a Wrong-docr, came to the King, 
by Attainder of High Treaſon. The In- 
herirance of Things not holden, as Rent- 
charges, &c. is alſo forfeited. But if a 
Perſon committing Treaſon hath, at the 
time of committing it, only a barc Right 
of Action to Lands, or a Right to reverſe a 
Judgment againſt him by Writ of Error; 
this Right, neither at Common Law, nor 
by the Statute 33 H. VIII. is given to the 
King; becauſe of the Danger in unſettling 
Poſſeſſions, and the Poſſibility of Prejudice 
to Strangers. In like manner, no Riglit of 
Entry to Lands, of which there is a Tenant 
by Feoffment, or other Title, no Uſe, (except 
only Lands conveyed fraudulently to avoid 
the Forfeiture) nor Condition of Re- entry, 
were liable to be forfeited previouſly to that 
Statute; neither could Lands in Tail, after 


Hales H. P. C. V. I. c 23 
the 


Law of ForFEITURE. 79 


the Statute Weſtm. 2. de Donis, except for 
the Life of Tenant in Tail, till 26 H. VIII. 


Before the Statute de Donis, Eſtates Tail, 
being only Fee-ſimples conditional, were ex- 
poſed to Forfeiture like Eſtates abſolute. By 
the Words of that Statute, quod woluntas 
donatoris obſervetur, &c. a Perpetuity was 
made, and the Donce reſtrained to alienate 
or forfeit. In a ſhort time it appeared, how 
much theſe Perpetuities were againſt the 


Reaſon of the Common Law, and the true 
Policy of the Kingdom. But the great 


Men not being eaſily induced to make an 
Alteration in Parliament, the Judges found 


a Way of cutting off an Entail by a Com- 


mon Recovery, which was a Caſe held to 
be out of that Law. Another Wound given 
to theſe Perpetuities, was, by the Statute 
4 H. VIE which made a Fine with Procla- 
mations to be a Bar to the Iſſue in Tail, and 
ſo repealed that Clauſe of the Statute de 
Don. quod finis ipſo jure fit nullus. When 
it was in the Power of Tenant in Tail to 
alienate, there could not be the leaſt Colour 
or Pretence, why his Eſtate, over which he 
was become Maſter, ſhould not become for- 
fcitable; for it was undcr the Notion of his 
"i 2 being 
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being without Power to alienate, that Eſtates 
Tail were, at firſt, privileged : but the fre- 
quent Attainders, during the Diſputes be- 
tween the Houſes of Zor and Lancaſter, 
made Parliaments cautious of creating new - 
Forfeitures. However, after the complete 
Union of the Houſes in Henry VIII. by 
Conſtruction of the Statute 26 H. VIII. c. 
13. Eſtates Tail were made liable in Caſes 
of Treaſon, where the Party was attainted 
by Confeſſion, Verdict, or Outlawry *; and, 
by the Statute 33 H. VIII. 5 5 185 manner 
of en a | 
There 6 no Occaſion to ſtate all the 
Caſes, either extending Forſeitures, or limit- 
ing them under the comprehenſive Words of 
the Statutes of H. VIII. It ſuffices, that the 
Principle, on which they ſtand, is uniform, 
and agrecable to Juſtice; v2z.. that the Of- 
fender's Rights and Intereſts ſhall be for- 
feited, to the Prejudice of himſelf and his 
Heirs, to whom the Common Law intends 
no Favour, and whom the Statute. expreſly 
excludes from any Benefit of the Saving 
Clauſe; but that the greateſt Tenderneſs 


* 3 Co. Dou lies Caſe. 
ſhould 
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ſhould be uſed in preſerving the Rights of 
Creditors and Strangers in Blood. Indeed, 
in reſpect of Lands, Forfeiture has a Relation 
to the Time of committing the Offence, ſo 
as to avoid all ſubſequent Charges and Ali- 
enations; which may be the Cauſe of Hard- 
ſhip to Perſons, who have been unwarily en- 
gaged with the Offender; but, in Laws of 
public Juſtice, it is impoſſible to provide for 
every Caſe of private Compaſſion: and the 
Cruelty and Reproach muſt lie on the Part, 
not of the Law, but of the Criminal; who, 
conſcious that his Offence might ſoon be 
laid open, had the Inhumanity to involve 
othets in the Conſequences of that Iniquity, 
which proves fatal to himſelf. 


. 
> 4+ hh & h# 


There remains a material Difference to 


be noted; between the Caſe of a Fee-tail and 
a Fee-ſimple*; which is, that, not with- 
ſtanding the Forſeitare of Lands entailed by 
an Attainder, yet the Blood of the attainted 
Perſon is not corrupted, ſo as, by any con- 
ſequential Diſability, to affect the Iſſue in 
Tail. Therefore, if the Son of the Donee 
in Tail be attainted of Treaſon, during the 


3 Co. Dowrie's Caſe. 
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Life of the Father, and die, having Iſſue, 
and then the Father dies, the Eſtate ſhall 
deſcend to the Grandchild, notwithſtanding 
the Attainder : but it is otherwiſe in the 
Caſe of a Fee-ſimple, as has been ſnewn in 
ſpeaking of the Feudal Law. The Reaſon is 
obvious; becauſe the Iſſue in Tail claims per 
formam doni; that is, he is as much within 
the View and Intention of the Gift or Settle- 
ment, and as perſonally and preciſely de- 
ſcribed in it, as his Anceſtor. But this is not 
all. The Forfeiture of Eſtates Tail came 
in by the Conſtruction of the Statute of the 
28th of Henry VIII. The Judges reſolved, 
that the general Words of thoſe Statutes 
comprehended theſe Eſtates. But then ſuch 
Laws being of a penal Kind, tho' they arc 
to be conſtrued ſo as to attain their full Ef- 
fe, yet they are to be conſtrued ſtrictly; 
and, however they might extend to make 
Eſtates Tail liable to Forfeiture, where they 
are actually in the Offender's Poſſeſſion, and 
conſequently in his Power to alienate, they 
could, by no Rules of Conſtruction, be ex- 
tended to bring conſequential Diſabilities on 
tlie Heir, where the Eſtates have not been 
in the Offender's Poſſeſſion. The Forfeiture 
of Fec- ſimples is by Caſtom immemorial, 
buy or 
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or at Common Law, which corrupts the 


Blood of the Criminal in Caſes of Treaſon 3 


ſo that no Perſon, who muſt make his De- 
rivation of Deſcent to or thro' the Party at- 
tainted, can inherit. But, where-ever he 
need not be mentioned in the Conveyance 
of Deſcent, as between T wo * Sons of an 
attainted Father, nothing hinders one Bro- 
ther from inheriting to the other 3 ſince, 
agreeably to the Rule of Law, the Deſcent 


is immediate: he can make himſelf Heir 


to the Perſon laſt ſeiſed, without the Men- 
tion of the Father, 


All this is clear: yet it may be faid, 
That the old Law, as to impeding De- 
« ſcents,' has been altered in an Inſtance 
« ſomewhat reſembling this Caſe of Cor- 
« ruption of Blood in Treaſon, the Caſe of 
Aliens. Antiently the Eſtate ſhould ſooner 
« eſcheat, than an Alien might make Title 
e to it himſelf, or convey one to another. 
% But the Statute 11 and 12 V. and M. 
« C.6. clears the Intcrruption of Deſcent, 
« occaſioned by an Alien Anceſtor, in fa- 
* your of natural - born Subjects.“ This 


* 1 Ventr. 413. 
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ſtands upon a ſingle Reaſon. Lands de- 
ſcending to an Alien might not be taken by 
him, becauſe the King could not oblige his 
Perſon and Services. And it feemed hard, 
that Subjects, within the Allegiance, who 
claimed under him, ſhould be diſabled from 
conveying Deſcent, by the Operation of a 
Reaſon, of which the very Reverſe was true, 
as to themſelves. But who are the Aliens 
enabled for this Purpoſe? Aliens (as the Law 
fays) by the Act of God, the Fortune of. 
Climate, the Decree of Nature. And in 
favour of whom are they enabled? Of ſuch; 
as arc not at all affected by the Reaſon, 
which excludes Aliens. But were the fame 
Ability given to attainted Perſons, it would 
be to admit thoſe to a legal Right, who, 
tho' bound to the Community by Nature, 
moral Duty, and Experience, have diſclaimed 
the Law, and are diſclaimed by itz and, by 
their own voluntary Act, have ſhewn them- 
ſelves Aliens in Affection. It would like- 
wiſe be in favour of Heirs, whoſe Inteteſt, 
in this Caſe, is not ſeparated from that of 
the Anceſtor, both upon the general Notion, 
that the latter can bind the Right of the 
former, at his Pleaſure, in many Inſtances; 
and upon the particular Arguments unavoid- 
COLL . | ably 


. 


Law of FoRrEITURE. 85 
ably affecting both, which have been drawn 


from Juſtice, and the public Good. 


To ſhew how expedient theſe Puniſh- 
ments are thought, and how much the Law 
conſiders them as eſſential to its own Pre- 
ſervation, it may not be improper to ob- 
ſerve, that a Corruption of Blood, by At- 
tainder, is a Thing of ſo high a Kind, as 
that the King's Pardon can only reſtore, as 
to Iſſues born after; but an Act of Parlia- 
ment is neceſſary for the Reſtitution of 
Blood, in its full Nature and Extent. That 
Corruption however goes only to Eſtates 
deſcending, in the Courſe of Inheritance. 
So it was in the Feudal Law. Nothing the 
Heir takes, by Purchaſe, is affected. He is 
capable under a teſtamentary Deviſe, or 
Family Settlement, or legal Grant of any 
Kind to Himſelf. But here the Law of 
England happens to vary from the Feudal 
Law; becauſe, by it, all forfeitable Lands 
are alicnable at the Pleaſure of the Party in 
other Ways, than by Forfeiture: whereas, 
in the Feudal Policy, they were forfeited, 
tho not alienable or chargeable in any Way 
by the ſole Will and Power of the Tenant, 
| G 3 and 
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86 Conſiderations on the 
and merely deſcendible to his next Heir upon 
his Death. 


3. Titles of Honour and Dignities, by 
Tenure, were always forfeitable in the Law 
of England, as following the feudal Reaſon 
of Lands. And thoſe, which are by Writ 
and Patent, whether to the Heirs General, 
or in Tail Male, are forfeited by the Cor- 
ruption of Blood, which impedes the De- 
ſcent, and renders a Family ignoble. The 
Right of Peerage is a ſpecial Truſt repoſed 
by the Crown for the Support of Govern- 
ment; and even before the 26 H. VIII. 
(within which, an Honour granted to a Man, 
and the Heirs Males of his Body, has been 
reſolved by all the Judges to be forfeitable) 
it was not protected by the Statute de Donis, 
like Lands- entailed, becauſe of the Con- 
dition tacitly annexed to the State of Dig- 
nity ; in the ſame manner, as if Tenant in 
Tail of an Office of Truſt miſuſe or uſe it 
not, it is liable to Forfeiture by Force of the 
Condition ; as has been laid down in ſeveral 
Books *. Beſides, it ſcems politically fir, 
that the Eſtate being gone, the Honours 


* Newil's Caſe, 7 Co. 
ſhould 
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ſhould be taken away, becauſe Wealth is ne- 
ceſſary to ſupport their Dignity, and without 
it they are an Incumbrance, and a Preju- 
dice, 


* As to the Loſs of Dower, it is to be 
juſtified in our Law, on the general Prin- 
ciple, that Society may beſtow Rights on 
what Limitations it thinks fit, for its own 
Safety, and on the Strength of the Conjugal 
Ties to deter Men from Treaſon. In the 
Feudal Law, it is ſupported, not only by 
theſe Principles, but by artificial Reaſoning ; 
becauſe the Loſs of Dower ariſes from every 
Circumſtance, which deſtroys the Right of 
the Heir. But by our Law, Dower is ſubſtan- 
tially affected, after the Title to it accrues, 
which is underſtood to be inſtantly upon 
Marriage, by no Act of the Husband, except 
the Crimes of Treaſon. 


Theſe are the Severities, by which the 
Engliſh Conſtitution binds the Obſervance 
of itſelf upon the Fears of Men, when bet- 
ter Principles have loſt their Effect upon the 
Conſcience, They are cſtabliſhed to bear 
ſome Proportion to the Greatneſs of the 


Crime, that he may thus ſuffer, as Lord 
G 4 Coke 
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Cole ſays *, © who intended to tear and de- 
L oy the Majeſty of Goveraquaer” 


And now, after ating and ao the 
ſeveral Rights of Property, affected by the 
Conſideration of this Argument, an Ob- 
jection may probably be made, that, to one 
of a plain Underſtanding, the Caſes, which 
have been mentioned of impeding Deſcents 
by Corruption of Blood, carry with them 
a Severity to be juſtified upon no ſound na- 

tural Principles, n are a by arti- 
ficial Conſtruction. | 


To this there are Two Anſwers: 1. From 

a general Principle already laid down in this 

Eſſay, that the Laws of Deſcent, as poſitive 
Inſtitutions of Society, may be regulated on 

ſuch Conditions as ſeem beſt to itſelf z and 

being previouſly marked out, and uniform- 

ly interpreted, no Man has real Cauſc to 

IT | 


2. *_ all Tha: PREY arc "Caſts whith 
depend upon artificial Reaſoning. If the 
general Ground-work be juſt and ſolid, tho 
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ſome hard Caſes are taken in, or governed 
by that Reaſoning, they are often not to be 
remedied or avoided, without Danger. The 
fundamental Rule of Evidence in Deſcents, 
that whoever would make Title to an Eſtate, 
maſt prove himſelf Heir to the Perſon laſt 
ſeiſed, is held facred. The Principle, that 
no one, who has committed Treaſon, can 
have an Anceſtor, or an Heir, is equally 
wiſe, and reconcileable with Juſtice. When 
theſe Maxims concur in any Caſe, they form 
what is, in legal Phraſe, an Impediment 
from Corruption of Blood. And they are 
antient and extenſive Maxims. The beſt 
Lawyers of all Ages have been ſo ſenſible 
of the inviolable Regard due to legal Prin- 
ciples, that they have thought it more ſuited 
to the Genius of Laws to relieve by Fiction, 


than to depart from Principles. The 7us 


Poſtliminii of the Roman Lawyers, which 
reconciled the known Rule, that no Slave 
was capable of making a Will, with the 
Caſe of a Citizen taken in War, ſuppoſing 
him, if he returned home, always to have 
remained free, or, if he died in the Enemy's 
Hands, to have died before he became cap- 
tive; is a celebrated Inſtance of this. The 
tranſitory Actions of the Law of England 

furniſh 
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90 Conſiderations on the 
furniſh another Inſtance of it. It is an ex- 
cellent Conſtitution, that all Iſſues ſhall be 
tried in the County, where the Cauſe of 
Action ariſes, for the ſake of bringing Ju- 
ſtice home to the Parties, and for the At- 
tendance of Jurymen and Witneſſes: yet, 
becauſe that may often be inconvenient, the 
Plaintiff is admitted, in many Caſes, to lay 
and try his Action in what Place or County 
he pleaſes. Now, the End and Extent of 
theſe Fictions is obſervable: They both ex- 
cept particular Caſes out of general Prin- 
ciples, the one for the Advantage of thoſe, 
who have fought gallantly in Defence of 
their Country; the other, for the Further- 
ance: of Juſtice ; yet with Safety to thoſe 
Principles. But no Fiction could be invented 
in this Caſe, without a Subverſion of Prin ; 
ciples; and that not in Favour of one, who 
has defended his Country, but to preſerve. 
and tranſmit- the Inheritance of him, who 
would have betrayed or deſtroyed it. Thus 
one may argue, without reſorting to the 
Maxim, that the King's Right ſhall not be 
barred by any Fiction; the Mention of 
which, on this Occaſion, would carry leſs 
of Reaſon than Authority. Indced, the 
Legiſlative Power may, by poſitiye Statutes, 
alter 


Law of FoxretTurs. gr 


alter the Common Law, and limit the Ope- 
ration of its Principles: and the Proviſo, in 
the 7th Ann. c. 21. by which the Offender 
can forfeit a Real Eſtate only for his own 


Life, was deſigned to make that Alteration. 
But, whenever it takes place, let what will 


follow be obſerved: 


1. It is conſiderable, that ſince the For- 


feiture of Real Eſtates has a Relation to the 


Time of committing the Offence, a Man 
having loſt all Power over them from the 


Moment of his Guilt, that Act will give 
Treaſon the Effect of a Settlement. The 
Anceſtor's Iniquity will convey a Benefit to 
the Heir; which is an Abſurdity allowed in 
the Law of no Country, and ſubyerts the 
Order of Naturc. 


2. It is defective, and inconſiſtent with it- 
ſelf. For the Forfeiture of Perſonal Eſtates 


will ſtand intire. So that if a rich Trader 


of London, who has no Eſtate in Land, 
commits Treaſon, the Cuſtom of the City, 
which makes a Diſpoſition of his Fortune 
for the ſake of his Heirs, is defeated : Which 
cannot be juſtified on any Principles, that 

do 
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92 Conſiderations on the 
do not equally conclude to take "ny Real: 
Eſtates for the like Crimes, 


3. Ie. will bring " He Inconſiſtencies 
into the Law, whoſe Severities are, at pre- 
ſent, applied in proportion to the heinous 
Nature and Effect of Crimes. Treaſons of 
the higheſt Kind occaſion Forfeitures in the 
Manner which has been ſtated. Inferior 
Treaſons, as thoſe relating to the Coin, do 
not extend to Corruption of Blood, and 
Loſs of Dower. Petty Treaſon extends to 
all, except the Loſs of entailed Eſtates. 
The higher Felonies to all, except Loſs of 
Eſtates Tail, and Dower. Some Fclonies 
are allowed the Benefit of Clergy, which 
ſaves Life, and the Inheritance of Lands, 
tho not the immediate Profits; and diſ- 
charges nnder certain Terms. Sometimes, 
where Clergy is not allowed, there is a 
Saving againſt Corruption of Blood, Loſs of 

Dower, and Diſheriſon of the Heir. And 
ſome are followed by no Forfeiture, even 
of Goods or Chattels. Shall then ſeverer 
Penaltics be inflicted on him, who has de- 
ptived the meaneſt Subject of his Life, than 
on him who has attempted to throw his 


Country into Confuſion, to ſtop the Sources 
of 
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of Government, and to render thoſe Rights 
and that Protection precarious, which alone 
Sine a Values to Life itſelf ? | 


But i it will be ſaid, for the Gake of main- 
taining a loſt Argument, That it is to be 


wiſhed all Forfeitures were abrogated. Be 


it ſo. And let the reſt of Europe imagine 
to themſelves, and be aſtoniſhed, either that 
the Virtue of the Engliſb Nation is ſo great, 
as to make the ordinary Sanctions of legal 


Authority ſuperfluous; or, that thoſe Ini- 


quities, which weaken Government, and 
cancel all the Bonds of Nature and Society, 
are of ſuch extenſive Influence, as to pre- 
pare an Impunity for themſelves to the Com- 
pletion of our Ruin. | 


It is impoſſible to debate this Matter, 
without entering into the general Argu- 
ments in Defence of the antient Conſtitu- 
tion; tho' what gave Occaſion to the De- 
bate, was only a temporary Proviſion in 


Support of it. And, as to the Act of the 


laſt Seſſion relating to the Pretender's Sons, 
which contains that Proviſion, thoſe, who 
had the Honour of framing it, proceeded 


upon the moſt generous Views the Safety 
of 
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of this Eſtabliſhment, and an Abhorrence 
of every Attempt to overthrow it. To 
have exempted this Treaſon from the Policy 
of Forfeiture, had been doubtleſs very 
ftrange. And it would have ſeemed equally 
ſtrange, that in a Bill, which concerns the 
Sons, the proper Sanction, originally given 
to it, ſhould laſt only till the Death of the 
Father, one not intereſted in its Contents, 
and not till the Death of thoſe, who ſtand 
in his Place, and are particulatly intereſted 
in the Purport, and guarded againſt by the 
Intention, of it. Let it be remembered too, 
that neither the Pretender, nor his Family, 
if, by any calamitous Reverſe for this Nation, 
they ſucceed in their Deſigns, will think 
themſelves * bound by the Proviſo in the Se- 
venth of Queen Anne, nor by any Laws 
made ſince the Revolution. Why then 
ſhould not the ſame Terrors be ſet on the 
Side of the Proteſtant Succeſſion, as are in 


the Hands of its Enemies, and which have 
been the Safeguard of our Kings from the 


Foundation of the Monarchy ? 


* Since the firſt Edition of this Diſcourſe, the Pre- 
tender's Son, in a Paper dated roth Odob. 1745. and 
Publiſhed in Scotland, has declared all the Laws made 
from the Time of the Abdication to be in themſelves null 
and yoid. 4 
| Cicero 
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Cicero has Words very applicable to this 
Purpoſe: 4 When, ſays he, we are in- 
treated to have Mercy on the Poſtcrity of 
« Traitor, what Security is given, that 
“ ourſelves ſhall not undergo the moſt cruel 
4 Puniſhments, if the Crimes of the Fa- 
ether ſhould proſper?” The Notions of 
Cicero, : occaſionally ſcattered in his Works, 
are very wiſe upon this Subject; and the 
more to be regarded, becauſe he never 
ſnewed a Warmth of Spirit, in Circum- 
ſtances, which required Coolneſs, to perplex 
the Meaſures, heighten the Reſentments, or 
inflame the Sedition, of his Times; but re- 
ſerved it to ſecond the Efforts of his own 
Prudence, in conducting Affairs of great 
Difficulty, and laſting Importance to his 
Country. In one of the Orations he inti- 
mates, 'in a few Words, that Laws of Ter- 
ror, in the Roman Commonwealth, had the 
Appeatance of the ſevereſt Juſtice, with 
the Intention and Effects of Mercy; © That 
* the Fear might extend to all, bat the 
« Puniſhment to few *.” True it is, they 
contain a Power, to be exerted only in the 


* Ut metas videlicet ad omnes, pana ad paucos ber. 


veniret. Orat. pro A. Cluent. 
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Dangers of the Statc ; like Goliah's Sword 
in the Tabernacle, not to be taken down 
but on Occaſions of high Neceſlity : at other 
Times it ſhould lie ſheathed/and/ untouched 
in the Statute Book; as the fame great 
Writer phraſes it, in tabulis tanquam in 
vag ina recunditum. If one may judge of 
the Spirit of the Law of England by the 
Declarations of its Profeſſors, it ought not to 
be forgotten, that my Lord Coke delivers no 
Maxim with greater Pleaſure than that of 
Cicero; and repeats it in ſeveral Parts of his 
Inſtitutes. But the moſt pregnant Argu- 
ments of Lenity, and Wiſdom in providing 
for the gentle as well as juſt Adminiſtration 
of this Power, a are to be found: in the Law 
irfelf. 2 nt 5830 


J. 1 * e tris to the Poltc- 
tity of Offenders, in reſpect of Settlements 
in Truſt to preſerve Remainders, and De- 
clarations of Uſes on Common Recoveries. 
Many Families are poſſeſſed of them, eſpe- 
cially ſuch as are formed for great Things; 
and Men, who enter into deſperate Engage- 
ments, are commonly cautious enough to 
protect ſome Part of their Eſtates in that 
Manner. The Law affords Means of avoid- 
ing 
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ing the hardeſt and moſt exceptionable Caſes 


of Forfeiture. Inſtead of Dower, Jointures 
arc become general, which Forfeiture does 
not touch. The Grandfather may, by Will, 
deviſe his Eſtate in Fee-ſimple to his Grand- 
ſon; and ſo may the Uncle to his Nephew, 


affeted by the Corruption of the Father's 


Blood; and they are capable of taking. Nor 
is it of ſmall Advantage to the Heir, that 
the Death of the Anceſtor, before Conviction, 
diſcharges all Proceedings and Forfeitures. 
He can then be attainted only by Act of 
Parliament. It has been intimated, that the 
antient Roman Law was much harder in this 
Matter. 


IT. In the exact Juſtice, which is ſhewn 
to the Offender himſelf, And that in Two 
Ways: 


r. By the Clearneſs and Certainty of thoſe 
Laws, which mark out the Crime. An 
Overt-a& of ſome Statute-Treaſon muſt be 
laid in the Indictment, and proved in Evi- 
dence by Two Witneſſes, whoſe Compe- 
tency is laid under many Reſtrictions for his 
Benefit. No Man is to be reaſoned out of 
his Life and Fortune by ſubtle Analogy, and 
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rhetorical Aggravations, inhancing Miſde- 
meanors into Treaſon ; as was antiently the 
Caſe, even in ordinary Courts of Juſtice. 


2. By the Fairneſs of the Trial; the In- 
dependence of the Judges; the Preſentment 
of one Jury, the Verdict of another, in 
effect choſen by the Priſoner (conſidering 
the large Number - of Challenges allowed 
him), to paſs Sentence on himſelf; admit- 
ting his Witneſſes, by Oath, to the ſame 
Means of legal Credit with thoſe for the 
Crown; and the Limitation of three Years 
for calling any Man to Account, except in 
one * Caſe, mentioned in an Act of Parlia- 
ment. Theſe Things, as they are regulated 
in our Law, reconcile all the Points of Wiſ⸗ 
dom and Juſtice, in not making Guilt leſs 
obnoxious, but Innocence more ſafe. A 
conſiderable Part of the Security againſt the 
Abuſe of Forfeitures is owing to that excel- 
lent Stat. 7 W. III. c. 3. which has, in ſeveral 
Particulars, improved the Trial of Common- 
ers, and leſſened the Power of the Crown in 
that of the Lords. The Conſequence has 


* The Caſe of a Deſign or Attempt to aſſaſlivate the 
King by Poiſon, or otherwile, is excepted out of the 
Limitation in Stat. 7 W. III. c. 3. 


anſwered 
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anſwered the good Intention of the Framers, 
that Men might be tried for all which is dear 
to them, ſine judicum ſævitiã, aut temporum 
infamid, without Cruelty in the Judges, or 
Diſhonour to the Times. Let the Argument 
then againſt this Puniſhment have been for- 
merly as ſpecious as it might, it can ſcarce be 
coloutable now. To diminiſh it, after giving 
the greateſt Latitude of Defence, would fur- 
niſh a real Encouragement to Tteaſon, by 
making a greater Proviſion for the Safety of 
thoſe, who are accuſed of it, than of other 
capital Crimes leſs pernicious, and diſap- 
pointing the moſt weighty Sanctions of that 
Law, which puniſhes the Traitor. 


NI. In the Tenderneſs ſhewn to the Of- 
fender, by allowing a Reſort for Pardon in 
the Prerogative of the Crown. For tho' 
Laws are not to be framed on Principles of 
Compaſſion to Guilt, yet Juſtice, by the 
Conſtitution of England, is adminiſtered in 
Mercy. It is the great Duty required from 
the King by his Coronation-Oath, and that 
Act of his Government, which is moſt in- 
tirely his own, and perſonal. According to 
the Expreſſion of the celebrated Lord Straf- 


ere The King condemns no Man: The 


H 2 * 
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e great Operation of his Sceptre is Mercy,” 
And in an old * Record it is ſaid, that his 
« Mercy is appropriate to himſelf above all 
ce the other States of his Regality.” In 
moſt Republics, this Power, if it ſubſiſt at 
all, is ſo reſtrained, and difficultly exerted, 
as almoſt to make good the Complaint of 
the young Men in Livy, that a Man muſt 
fola innocentia vivere. In Holland, with- 
out a Stadtholder, there is no ſuch Power of 
pardoning, notwithſtanding it is eſſential to 
Policy; as neceſlary as Juſtice itſelf; and 
giving it a Perfection and Amiableneſs, which 
ſome have thought not originally belonging 
to its Nature. The Emperor Hadrian un- 
derſtood it ſo well, that, in Conſideration 
of the particular Circumſtances of Albinuss 
Children, he granted them Portions out of 
the Confiſcation, ſaying, © That his Au- 
ce thority was better ſtrengthened by gain- 
ing the Affections of Men, than by en- 
« riching his Coffers.” There is no Cha- 
racter more branded in Hiſtory, than that 
of an inexorable Prince, who can ſuffer ſo 
divine a Power, intruſted for the Good 
of his People, to lic dormant. His own 


1H. 4 Rot. Parl. intitled, Plac. Cor. in Parl. 
Iutereſt 
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Intereſt is little underſtood by him; and his 
Conduct becomes, to the laſt Degree, ab- 
ſurd, as well as deteſtable, if he governs a 
free People; ſince it is not only to carry 
Juſtice, in ſome Inſtances, to the Height of 


Injury; but it is, in reſpect of himſelf, to 


be dangerouſly juſt. In England, the great- 
eſt Weight has always been laid upon the 
Prerogative of Pardoning; which appears 


from this; that when Endeavours have been 
uſed to bound the Exerciſe of it, the Senſe 


of the Nation has diſapproved them in Par- 
liament. By the Statute 13 Rich. II. c. 1. 
the King is reſtrained to grant Pardon of 
Treaſon, Murder, Cc. but in a ſpecial man- 
ner; and it is made penal for any Officer of 
State, or Subject of the King, to intercede 
for ſuch a Pardon, which alſo cannot paſs 
by immediate Warrant. But three Years 
were hardly elapſed, before the Commons 
acknowledged themſelves the Sufferers by 
that Law; and, in the 16th Year of the 
ſame King, a very conſiderable Part of it is 
repealed. To fay the Truth, this Prero- 
gative is generouſly exerciſed amongſt us, 
nor can it be regarded as a contemptible 
Abatement of the Severity of Forfeitures, 
both becauſe the Law, repoſing a Confidence 
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in the King, will not ſuppoſe him inclined 
to act wrong in the Things ſubmitted to 
his Wiſdom, and becauſe, ever ſince the 
Union of the Two Houſes of Lor and 
Lancaſter, it has been employed to the 
Peace and Preſervation of the Subject, not 
rigidly with-held to his Deſtruction. The 
Clemency of the Crown has appeared not 
only in Pardons paſſed under the great Seal, 
but in the previous Conſent always given to 
Bills of Reſtitution, as well as the final Ap- 
probation of them. The Records of Par- 
liament, even in the worſt Times, are not 
wanting in Examples of it; in good Times 
it has ſhone forth with the brighteſt Luſtre. 
From ſome of thoſe Bills we may obſerve, 
that, within a few Years after the Anceſtor's 
Attainder, Families have been reſtored; as if 
they had merited it by their Modeſty and 
Prudcnce. Hence they have been cnabled 
to rctrieye their loſt Honour by memorable 
Services; and are held obliged to a diſcre- 
tionary Lenity for the Enjoyment of Inhe- 
ritances, which, deſcending in the ordinary 
Courſe, might have provoked dangerous 
Emotions of Family-Pride, or partial Re- 
gard to their Anceſtor; would have furniſhed 
Gratifications of Rage, or Inſtruments of 

Re- 
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Revenge, inſtcad of compoſing to Peace, 
or raiſing the Sentiments of Gratitude; a 
Gratitude heighten'd by the Reflection, that 
theſe Inheritances had been juſtly forfeited to 
the Laws of their Country. ; 


If we may conſult foreign Annals on this 
Point, we ſhall find a remarkable 1lluſtra- 
tion of it related by Mariana &, in the Con- 
duct of King John of Portugal, who, upon 
an Occaſion, which might have urged arbi- 
trary Princes to great Lengths of Jealouſy 
and Revenge, tempered Juſtice with Mercy, 
to his own Honour, and the Advantage of 
his Kingdom. He uſed to ſay, that Govern- 
ment either found Princes wiſe, or made 
them ſo; and, being grown unpopular from 
a Severity of Temper, and Freedom of Ex- 
preſſion, many of his Nobles, with the Duke 
of Braganza at their Head, carried on a 
formed Conſpiracy againſt him; He con- 
ccaled his Knowledge of it for ſome time; 
and, when it was breaking out into Action, 
ſcized and puniſhed ſeveral, and their Eſtates 
were forfeited. The Duke of Viſco, his 
Couſin-German, ſuffered for the Plot. Bur, 
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inſtcad of with- holding his Eſtate from the 
Family, he engaged their Affection, by 
giving it to his Brother Emanuel, and raiſed 
up an admirable Inſtrument for the Good 
of Portugal and himſelf, in one, who might 
have proved a factious and alienated Subject. 
Emanuel ſucceeded him in the Throne, re- 
ſtored the Duke of Braganza's Children, 
regulated the Execution of the Laws, and 
brought the Wealth of both Indies into 
Portugal, by encouraging the Diſcoveries of 
the New World. Something like this has 
happened not unfrequently in Kingdoms 
governed at the deſpotic Pleaſure of the 
Prince. How much oftener has it taken 
place in England, a limited Monarchy ; and 
with what greater Probability will the Bleſſ- 
ing be ſecured to us, ſince that Settlement 
of the Nation, which added new Life to 
the Liberties of the People, reduced the 
Conſtitution to its right Baſis, and gave it 
its proper Force and Energy! In ſuch Cir- 
cumſtances, we may apply to the Throne, 
what was ſaid by an antient Poet, of the 
Altar erected by the Athenians to Com- 


paſſion 


— Mit 
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—— Mitis poſuit Clementia ſedem, 
Et miſeri fecere ſacram —— 
 Huc victi bellis, ſcelerumque errore no- 
centes, in 
Conveniunt, pacemque rogant —— 


Upon theſe Principles, the Objection on 
the Part of the Crown, as if its being in- 
veſted with this Power were of no Moment 
to the Hopes of Families, ſeems rationally 
anſwered. As the Exerciſe of the Juſtice 
of Government is thus ſoftened and re- 
ſtrained, what public Danger can ariſe from 
private Deſpair? And ſuppoſe the Danger to 
ariſe, is it not in Government inſtantly to 
repreſs ſuch Efforts, where Juſtice is nor 
diſtributed by Faction, but regulated by Law, 
applied to ſave the Conſtitution, and adapted 
to the Genius of the People? It cannot be 
denied, that, in Hiſtory, there arc a few 
Examples, but principally deſtrucive to the 
Authors, in which our -Princes have, in 
Matters of Treaſon, preferred dark, hurtful, 
and cruel Counſels to open, wiſe, and juſt 
Proceedings. They are not to be inſiſted 
upon. There is a Decency required, in 
reciting the Faults of paſt Times. We may 

look 
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look back for Information and Warning, 
and even for Reproof, but not Invective. 
An Alteration of Circumſtances renders their 
Renewal almoſt impoſſible; and, ſurely, it 
may be ſaid, without Offence or Flattery, 
that, whether it be purſued at large, or 
paſſed over in Silence, it is a Subject, which 
neither the moſt ſuſpicious Friend can call 
invidious, nor the moſt malignant Enemy 
will think to be expedient, in this Reign. 


The great Lawyers of the Kingdom, Men 
wiſely and conſcientiouſly zealous for na- 
tional Rights, have expreſſed the higheſt 
Veneration for the Law of Treaſon eſta- 
bliſhed in England ; and ſeem more con- 
cerned for the Certainty of it, than to leſſen 
the Severity. Lord Hale * ſays, That 
«© Treaſon, being the greateſt Crime againſt 
« Faith and Duty, is deſervedly branded 
* with the higheſt Ignominy, and ſubjected 
* to the greateſt Penalties, which the Law 
& can inflit,” Lord Coke, in the Begin- 
ning of his Third Inſtitute, enumerates the 
Names of the principal Judges, who fat in 


H. P. C. I. p. 86. 
Weſtminſter- 
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Weſtminſter-Hall at the Time of making 
the Stat. 25 Ed. III. and thoſe ſubſequent 
Statutes made as Opportunity offered, in 
Confirmatian of it, to deſtroy arbitrary De- 
terminations; which endeavoured to clude 
it. © All theſe, ſays he, we have named 
in Honour of them and their Poſterities, 
« for that they were great Furtherers of 
e theſc excellent Laws concerning Treaſon. 
“This was done, that the Fair Lilies and 
© Roſes of the Crown might flouriſh, and 
not be ſtained by ſevere and ſanguinary 
« Statutes.” Why ſevere, and why ſangui- 
nary? Becauſe the Deſcription of Crimes *, 
by which a Man might expoſe himſelf to 
Penalties, was ſo various and uncertain, that 
no one knew how to ſpeak, act, or behave 
himſelf, in any manner. But, had he diſ- 
approved the Forfeiture of Real Eſtates, in 
Caſes of High Treaſon, as unjuſt, he never 
would have commended Laws, as clear from 
ſanguinary Stains, which refer expreſly to 
that Policy. Nor in another Place would 
he have faid, Lex Angliæ eft Lex Miſeri- 
cordiæ. | 


Stat. 1 H. IV. 
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It may be mentioned, as an Argument for 
aboliſhing the Severity of the Puniſhment, 
that © It is ill. proportioned to the Crime; 
© for, by the Law of England, Treaſon is 
« intirely applied to ſuch Offences, as may 
« injure the Perſon and Adminiſtration of 
« the Prince, or ſupreme Magiſtrate, with- 
tc out aiming at thoſe which may be incurred 
« againſt the People by that Adminiſtration 
« itſelf, and is therefore partial and defective. 
« By the Law of Rome, it is applied to ſuch 
“ Offences, as affect the State and People. 
« Hence the Inference is natural, that the 
« Forfeiture of Inheritances is a Security to 
* the Prince, but none to the People; and 
*« conſequently, as it ſtands in our Law, is 
* to be compared with Forfeitures in Coun- 
tries ſubject to arbitrary Power, and not 
« to be illuſtrated from free Goverments and 
* Republics. This Opinion is favoured by 
« Nat. Bacon, a partial and ſyſtematical 
«© Writer on the Conſtitution, who ſays, that 
** amongſt our Anceſtors, © Treachery againſt 
** the Country was Death, and Forfeiturc 
of the whole Eſtate both Real and Per- 
% ſonal. Againſt the King, it was only 
© Loſs of Life and Perſonal Eſtate: From 
«« whence 


— 
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tc whence he concludes, that Majeſty was 
« not in thoſe Days arrived at its full 
« Growth.” 


Without examining how far this Fact is 
truly ſtated, and the gradual Progreſs of the 
Royal Prerogative, the Propoſition will ad- 
mit an eaſy Anſwer upon legal Notions ; 
yet, eaſy as the Anſwer may ſeem, it leads 
to Matters of a very high Nature, and per- 
haps ſuch, as ought not to be treated any- 
where, nor can be treated in a manner equal 
to their Extent and Importance, but in a 
Court of Law, or in full Parliament. How- 
ever, whilſt they are treated upon the Prin- 
ciples of the Conſtitution, as pointed out 
in our Laws and Hiſtory, the entering into 
them, tho imperfectly, may be of Uſe in 
this Queſtion, and prove a Satisfaction to 
ſome Minds. The King is conſidered, in 
Law, in two different Capacities, the Politic, 
and the Natural. In his Politic Capacity he 
never dies, nor is ſubject to Infancy; is un- 
der the happy Inability of doing wrong, be- 
cauſe acting by his Officers, and limited by 
Law; combines Characters and Powers of 
ſuch a Kind, as to make him one of the 
three Eſtates in the Conſtitution; and forms 

| that 
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that Eſtate which gives Life and Motion to 
the reſt, He tepreſents the Kingdom in 
tranſacting with foreign Countries for the 
Purpoſes of Peace or War. He has a Con- 
troul in the making of Laws; and when 
made, without his Adminiſtration of them, 
they are a dead Letter. He is the Fountain 
of Honour, Juſtice, and Mercy. The exe- 
cutive Power of the Government is lodged 
Intirely in his Hands; and for this Reaſon 
Offences are referred to him, as being in 
Contempt of that Power, and to be puniſhed 
by it. Treaſons which concern the Repre- 
ſentation of his Authority, or the Inſtru- 
ments, that convey it to the People, as his 
Seals, his Coin, and certain great Magi- 
ſtrates in the Execution of their Office, 
relate to the Allegiance, which the Subject 
owes him in this View. In like manner, 
Treaſons, which concern the Safety of the 
Kingdom in reſpect of foreign Invaſion, or 
open Rebellion, or ſecret Conſpiracy in a 
Word, all Crimes of a publie Nature, and 
cven Injuries to private Perſons; are ſuppoſed 
to be againſt his Peace, Dignity, and Crown. 
So that, what in other free Countries are 
called Laws relative to public Crimes, or 
Crimes againſt the State, paſs in England 
under 
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under the general Denomination of Placita 
Corone, or Crown Law. 


Nor can the Statute Law of Treaſon be 
reaſonably charged with Defects, as only 
comprehending Caſes in which private Men 
oppoſe themſelves to the Authority of Go- 
vernment ; ſince ſeveral Abuſes of that Au- 
thority itſelf fall within the Care and Reach 
of it. If a Governor of one of the King's 
Fortreſſes ſhould ſurrender it out of Trea- 
chery to an invading Enemy; if a Secretary 
of State, employed to negotiate Matters 
preparatory to treating with an Enemy, at 
the Cloſe of a foreign War, ſhould receive 
Bribes, and betray the Intercſt of the Realm 
in concluding the Treaty; would not both 
the Governor of the Fortreſs, and that Secre- 
tary of State, be guilty of Higa Treaſon 
within the Clauſc of * adhering, and givmg 
Aid and Comfort to the King's Enemies? 
It is ſcarce conſiſtent with that Modeſty, 
which the Profeſſors of the Law obſerve in 
putting Caſes relative to Statutes of this 
kind, to propoſe any other than thoſe, which 
have exiſted in Fact, or fall clearly within the 


„ Seat. 25 Ed, III. 
4 Letter 
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Letter of them. But ſome will think it neceſ- 
ſary to the Illuſtration of this Argument, to put 
a ſtronger Caſe, in which the perſonal Com- 
mands of the King will not exempt a Mini- 
ſter from the Charge of High Treaſon. Sup- 
poſe then an Officer of the Crown, under 
Colour of the King's Commands, ſhould 
iſſue Commiſſions contrary to' the Bill of 
Rights, to raiſe an Army in time of Peace, 
without the Conſent of Parliament; and 
engaging a Faction in the Scheme, ſhould 
aſſemble Troops together, procuring Loans 
from the People, by the Terror of them 
what would the Offence be deemed? Were 
a Bill of Indictment for High Treaſon found 
on this Matter, the Judges in Weftmmſter- 
Hall might have no Doubt upon it in their 
private Thoughts; and yet, by reaſon of the 
unexampled Nature and Conſequence of it, 
would tranſmit the Record into Parliament, 
and obtain their Declaration, agreeably to 
the Wiſdom of that great Act 25 Edtw. III. 
which recommends this Method to them as 
the ſafeſt in ſuch Caſes, before any proceed- 
ing to Judgment. When it came before 
the Parliament, a ſtrict Attention would be 
given to thoſe uniform Reſolutions of the 
beſt Times on the Clauſe of /evying War, 
as 
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as particularly in the Caſe of aſſembling to 
throw down all Incloſures generally through- 
out the Kingdom, or all Mecting - houſes, 
the firſt during the Reign of Q. Eligabeth, 
the other during that of Q. Anne; from 
which it appears, that it is War againſt the 
King, when intended for the Alteration of 
the Laws and ſettled Government, It would 
perhaps be ſaid in the Two Houſes, though 
formerly an Abhorrence was expreſſed in 
the * Militia Oath, of taking up Arms by 
the King's Authority againſt his Perſon 3 yet 
ſince the Repeal of the Clauſe in the Act 
preſcribing that Oath, it cannot be extrava- 
gant to affirm the Converſe of the Doctrine, 
that it is unlawful, and even treaſonable 
within the Statute, to take up Arms by 
Warrant from the King's Perſon againſt his 
Authority. The producing of a Paper under 
the King's Signet, which might be called 
the Warrant, is no Juſtification. The, Law 
not only conſtrues it to be void, but ſuppoſes 
it not the Royal Act, nor will receive it in 
Evidence. And if ſufficient Overt- acts can 
be fixed upon this Officer, as the Inſtrument 
to execute the Purport of it, he is anſwer- 


* The Oath was appointed 13 & 14 Car, II. c. 3. and 
repealed 1 V. & M. c. 8. 


1 able 
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able for it: ſuch being the Wiſdom of the 
Conſtitution, as when it has inveſted the 
Crown with the largeſt Powers of Action, 
to make the Inſtruments and Organs of thoſe 
Powers account for the Abuſe, or the ex- 
ceeding of them, at their own Peril; and 
thus they become a kind of Controul in the 
very Exerciſe. | 


As to Offences of a lower kind (which 
ought neyer to be conſtrued into Treaſon, 
where the Statute will not warrant it), fuch 
as the evil Advice of Miniſters influencing 
the King, not indeed to exceed the Limits 
of his Power, but to abuſe the Diſcretion 
with which his People have intruſted him, 
the proceeding by Impeachment of the 
Commons for high Crimes and Miſdemean- 
ors, is a complete Remedy, and according to 
the Degree and Height of the Offence, the 
Judgment may be proportioned in Parlia- 
ment. 


Now if any one think, in caſe the King 
ſhould unhappily and obſtinately intereſt his 
Perſon, in ſupporting the Actions of his 
Miniſters againſt the clear and eſtabliſhed 


Laws of the Land, that the Principles of a 
Con- 
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Conſtitution, ſo limited and conttouled in 
all the Parts of it, ſeem to warrant the pro- 
viding of a judicial Remedy againſt him, as 
againſt another Magiſtrate or Miniſter of 
State; the Anſwer to this Chimæra is plain: 
That every Conſtitution of Government has 
its peculiar Caſes tending to Diſſolution, 
beyond the Power of any ſtated Remedy, 
even tho it be the mixt Form of Govern- 
ment, which both avoids thoſe, to which 
other Forms are ſubject, and is leſs frequent · 
ly in Danger from ſuch Convulſions, as are 
proper to itſelf. The Eugliſb Government 
therefore, notwithſtanding its durable Na- 
ture, and ſingular Advantages, partaking in 
ſo large a Degree of Monarchy, the Caſe 
here propoſed would be a Caſe tending to 
Diſſolution, not to be ſubjected to the ordi- 
nary Proviſions of Law. The Reigns of 
Charles I. and Fames II. arc Evidences of 
this. And ir ariſes from the Nature of the 
Thing; becauſe the King of England (un- 
like the Kings of Sparta or Arragon, with 
their Zphori and E Gzuſticia, Officers ap- 
pointed to inſpect and judge their Actions) is 
not only a Magiſtrate or General, but com- 
poſes an eſſential Part of the Supreme Power. 
So that, on the one hand, ſhould a future King 
12 attempt 
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attempt to ſubject the Crown and People 
to a foreign Yoke, or to ſet up a general 
diſpenſing Power by Proclamation, to con- 
troul the Operation of all the Laws; theſe 
would be Caſes manifeſtly tending to Diſſo- 
lution; Or ſhould he ſummon the Lords to 
aſſiſt him in the making of Laws without the 
Repreſentative Body of the Commons, and 
the Lords, inſtead of mediating, ſhould ſup- 
port him in the arbitrary Deſign of excluding 
the Commons from a Share in the Legiſla- 
ture, it would be a Caſe tending to Diſſolu- 
tion. And tho' the Law will not ſuppoſe the 
Poſſibility of the Wrong, ſince it cannot 
mark out or aſſiſt the Remedy; yet every 
Member of that Repreſentative Body might 
exclaim in the Words of Craſſus the Roman 
Orator, when he oppoſed the Encroach- 
ments of a tyrannical Conſul on the Autho- 
rity of the Senate; Ile non Conſul eft, cui ipſe 
Senator non ſum: He is no King, to whom 
we are not an Houſe of Parliament. On 
the other hand, ſhould the Repreſentative of 
the Commons, like that of Denmark, ſur- 
render the Rights and Liberties of the 
People into the Hands of the King, and the 
King, inſtead of diſſolving the Parliament, 
—_— accept the Surrender, and attempt to 
maintain 
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maintain it, contrary to the Laws, and to 
the Oath of the Crown; or ſhould the Two 
Houſes take the Power of the Militia, the 
Nomination of Privy-Counſellors, and the 
Negative in paſſing Laws out of the Crown; 
theſe would be Caſes tending to Diſſolution : 
That is, they are Caſes which the Law will 
not put, being incapable of diſtruſting thoſe, 
whom it has inveſted with the Supreme 
Power, or its own perpetual Duration ; and 
they arc out of the Reach of Laws, and ſtated 
Remedics, becauſe they render the Exerciſe 
of them precarious and impracticable. This 
Obſervation may be applied to every ſimilar 
| Caſe, which can be formed in Imagination, 
relative to the ſeveral Eſtates; with this Dif- 

ference, that it holds ſtrongeſt as to the 
King, in whom both the Common and Sta- 
tute Laws have repoſed the whole executive 
Power: Nor could the leaſt Branch of it be 
lodged in the Two Houſes, for the Purpoſe 
of providing a judicial Remedy againſt him, 
unleſs the Conſtitution had erected imperium 
in imperio, and were inconſiſtent and de- 
ſtructive of itſelf, Should it then be asked, 

What! Has the Law provided no Remedy 
in reſpect of the King? and is the Political 
Capacity thus to furniſh an Exemption to 


of him 
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him in his Natural, from being called to 
Account? the Law will make no Anſwer, 
but Hiſtory will give one. When the King 
invaded the fundamental Conſtitution of the 
Realm, the Convention of Eſtates declared 
an Abdication, and the Throne vacant. In- 
deed the Political Character, or the King 
conſidered as an Eſtate, ſtill ſubſiſted in 
*Notion and judgment of Law; the Right 
of the People to be governed by a limited 

Monarch, 


If it be thought, that this is a legal Subtilty, re- 
ſembling the ſubſtantial Forms of the Schoolmen, which 
might ſubſiſt when the Matter was gone, it may be ſaid, 
that though Subtilties can anſwer no. good Purpoſes in 
Philoſophy, yer they ſometimes anſwer very great and 
excellent Purpoſes in the Law, as particularly in this Rea» 
ſoning applied to the Caſe of the Revolution. The Re- 
ſult and ſtrift Conſequence of the Inſtances of Mal- ad- 
miniſtration, called, in the Votes of the Convention- 
Parliament, Endeavours to ſubvert the Conſtitution, 
was, that the whole Frame of it was in Fact diſſolved ; 
fince the Conſtitution is a mere Exs rationis without the 
Exerciſe of the Government, and the Lords and Com- 
mons cannot be regularly convened, nor exert any 
Powers without the Concurrence of the King. But had 
there been a Declaration, that it was diſſolved, the People 
muſt have been free to chuſe a new Form of Govern- 
ment; and all the Uſurpations, under which they had 
ſuffered, after aboliſhing the Monarchy, and the viſionary 
Schemes of Government, which the fruitful Fancy of thar 
Age produced upon the Death of Charles I. and of Crom- 
well, would have been again revived, to the Dilorder and 
Ruin of the Nation. What then ſaid the Convention? 


On 
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Monarch, according to the antient Exerciſe 
and Diſtribution of Powers between the 
Three Eſtates, remained as much as cyer: 
but the Exerciſe of the Government was 
ſuſpended, which made it a Cale tending to 
Diſſolution. And being extraordinary, the 
Remedy ſuggeſted itſelf, and was ſuited to 
the Neceſſity. 


From the Whole of this Argument, thus 
ſtated, it will appear, upon what wiſc and 


On the one hand, they put an End to any Hopes, which 
might have been raiſed in favour of the unhappy Prince, 
from the Confuſion naturally conſequent on a declared 
Diſſolution ; and, on the other, diſappointed the unma- 
tured Schemes of ambitious or ſpeculative Republicans, 
by immediately ſhewing it to be their Opinion, that the 
Conſtitution ſubſiſted. They met, and tranſacted in a 
Manner as near to the antient Cuſtoms, as Circum- 
ſtances would admit; then declared a perſonal Abdica- 
tion of the Monarchy, and ſupplied the Defect by placing 
another on the Throne. On this Account it is, that the 
Caſes here propoſed, inſtead of being called Caſes of 
abſolute Diſſolution, are only ſaid to be Caſes tending to 
Diſſolution. So far the Hiſtory of the Revolution leads, 
and it carries us no further, Mr. Locke, in conſidering 
the Subject as a Philoſopher and Theoriſt, ſpeaks of ſuch 
Caſes, as abſolutely diſſolving the Conſtitution of Govern- 
meat; fo as that the Queltion with the People would 
2 on the Creation of a new one. But the Lawyers of 
thoſe Times did not carry it ſo far; and the Reaſon, 
why they did not, was a Maſter-ſiroke of Policy and 

Wiſdom. | SM 
I + con- 
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conſtitutional Grounds the King may be ſaid 
to be a Corporation by the Common Law. 
And it will not be foreign to the Queſtion, 
to purſue the general Notion of Law con- 
cerning the King a little further, to diſtin- 
-guiſh between the two Capacities, and to 
ſhew, in few Words, that there is nothing 
annexed cither to his Crown or Perſon, which 
may not be explained to have a more imme- 
diate or remote reference to the Dignity of 
that Relation, which he bears to his People. 
For tho' it be obſervable, that his Natural 
Capacity imparts ſome Peculiaritics to his 
Politic, and eſpecially this, that it cauſes the 
Crown to go by Deſcent (which is the Caſe 
of no other Corporations, whether conſiſting 
of many Perſons or of one, whether tem- 
- poral or ecclcſiaſtical, who take to them and 
their Succeſſors, not their Heirs); yet this 
Peculiarity is allowed by Reaſon of the Poli- 
tic Capacity, and ariſcs ultimately from that 
Wiſdom, which, from the carlieſt Times, 
determined ſo many Nations to preter Herc- 
ditary to Elective Monarchy, > 


It is owing to the Dignity of the ſame 
Politic Capacity, that ſome Reſtrictions are 
laid upon the Natural, or ſuch ample Pri- 

| vileges 
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vileges annexed to it. Of the firſt Sort, it 
may ſuffice to mention, that the King can- 
not be ſeiſed to an Uſe; not only becauſe 
Corporations are not enabled for that Pur- 
poſe by the Statute of Uſes, but for a Rea- 
ſon at Common Law given by Chief Juſtice 
Markham in the * Vear- Book of Edward IV. 
becauſe he ought not to be joined as a Party 
and Truſtee in Defence of the Eſtate of one 
Subject more than of another. Of the latter 
Sort, it is very important, that ſhould the 
right Heir to the Crown happen to be an 
Alien, nevertheleſs the Deſcent has its free 
Courſe; leſt there be an Interregnum, which 
the Law will not ſuffer. For this Cauſe it is, 
that the Safety of the King's Perſon is pro- 
tected with a ſuperlative Care. It is High 
Treaſon to compals or imagine his Death. 
This Protection is even extended to Rela- 
tions, the Queen, and his eldeſt Son. Acts 
of Parliament reſpecting them are to be taken 
Notice of by Judges as public Acts, without 
being pleaded. Hence it is, that his Prero- 
gative for acquiring and preſerving his pri- 
vate Rights is proper to himſelf, and out of 
the ordinary Courſe of Law, in other In- 


* 7 Edu. V. fol. 16. 
ſtances. 
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ſtances. Notwithſtanding he be only of 
the Half. blood to the King laſt ſeiſed, the 
Crown Lands and Jewels deſcend to him. 
They cannot be diſtributed in Coparcenary 
among Females. Where Land comes to him 
by Deſcent from a collateral Anceſtor, being 
a Subject, he inherits it in his Natural Capa- 
city; but ſhall hold it ure Coronæ in his Po- 
litic, and it ſhall attend upon the Poſſeſſion 
of the Crown. Purchaſes made by him, 
after the Acceſſion of the Regal Dignity, 
veſt in the ſame Capacity. He gives and 
takes only by Matter of Record; and even 
during his Minority, he may make Leaſes 
and Grants, and ſhall be bound by them, 
for the Advantage of his Revenue, and to 
reward Merit. His Goods and Houſhold 
are intitled to Exemptions; and in Courts of 
Juſtice he enjoys many Privileges, yet ſo, as 
not to deter the Subject from contending 
with him frecly, 


Now tho theſe two Capacitics cannot be 
ſeparated in the Adminiſtration of the Go- 
yernment, yet are they diſtin in them- 
ſelves, and ought to be divided in Argu- 
ment. To ſay then, that the State and 


Pcople arc not conſidered in our Law of 
5 T rcalon, 
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Treaſon, becauſe it is referred to the King, 
is either to lay ſuch a Weight upon Forms 
of Expreſſion, as deſerves no other Anſwer 
than repeating the old Obſervation, Dum 
proprietatem verborum expendimus, ſenſum 
veritatis amittimus; or elſe it is to confound 
the firſt Principles of abſolute and limited 
Monarchy. In abſolute Monarchy (con- 
ſidered as a corrupt and deſpotic Form of 
Government), the Propoſition is true, that 
Treaſon is applicd merely to the Perſon and 
Adminiſtration of the Prince, without Re- 
ference to his People: and the Reaſon is ob- 
vious; becauſe, in ſuch a Goyernment, his 
Natural Powers are co-ordinate with, and 
the Meaſure of his Political : Will and Plea- 
ſure are the only Rule of his Actions. But 
in a limited Monarchy, like that of Eng- 
land, where both the public and private Pre- 
rogatives of the Crown, applied either to 
the Political Capacity, or to the Perſon of 
the King, are inſtituted and exerciſed for 
the Benefit of the People, and to ſupport 
the Dignity of his Office, the Propoſition is 
falſe; and to advance it in any manner, is 
to ſet up a confuſed fantaſtical Notion, con- 
trary to the Ground of Law. 


If 
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If therefore a ſufficient Analogy remain 
between the Law of Treaſon in other free 
States, and the Law of Treaſon in England, 
the Queſtion naturally occurs, What can be 
the Meaning of Treachery againft the Coun- 
try, or State Treaſons, fo much talked of by 
ſome, in Contradiſtintion to thoſe marked 
out by the Law of England? It is difficult 
to find a Meaning, except one, of which the 
Conſequences are ſuch, that had * N. Bacon 
ſeen them, as a conſiſtent Republican, he 
muſt have immediately diſowned it. The 
free and inquiring Spirit of this Age has led 
Men to ſearch the anticnt and forgotten 
Parts of Hiſtory for Epithets and Parallels 
to Miniſters, They have rcad, how, in one 
Part of Britain, before the Act for im- 
proving the Union, a Man might be accuſed 
of High Treaſon, under a Law againſt 
** impugning the Authority of the Three 
« Eſtates, or procuring any Innovation or 
«© Diminution of it.” They have read, 
bow the Spencers in Edward the Second's 
Time, Mortimer in the Reign of Edward 
the Third, the Duke of Gl/ouce/ler, Earl of 
Arundel, Treſilian, and others, in the Reign 
of Richard the Second, were convicted of 

* P. 108. 1 rcalon 
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Treaſon in Parliament, as the Record ſets 
forth, for © accroaching Royal Power, ſub- 
« yerting the Realm, and fundamental 
« Laws;” Expreſſions, which ſound well in 
Party Papers, as the Sportings of Fancy, to 
exerciſe the Sagacity, and flatter the Vanity, 
of Readers; but, when uſed as the adequate 
Deſcription of Treaſons in Courts of Ju- 
ſtice, become too ſerious, and may be at- 
tended with the moſt fatal Miſchiefs. Un- 
der ſuch general Words aroſe all the Com- 
mon Law, or State Treaſons, conſtructive 
and arbitrary Treafons ; into which every 
Offence, that either was, or ſeemed to be, a 
Breach of Allegiance, and the Laws, might 
be raiſcd by Interpretation and Conſequence. 
Theſe have long been Strangers to the King- 
dom, ever ſince Lord S7trafford's Attainder, 
and above Two hundred Vears before; and 
it is to be expected, from the Wiſdom and 
Juſtice of Parliaments, ever will be. Let 
theſe be as ſtudiouſly avoided, as the declared 
ones enforced ; and ſurely it would be a very 
ill Exchange in a free Government, to dimi- 
niſh the Forfeiture at the Expence of that 
Certainty, which the Law has given to the 
Crime. As the Penaltics, of which ſo much 
has been ſaid, are at preſent applied by Sta- 

tute, 
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tute, thoſe, who mean well to their Country, 
and take care to inſpire their Poſterity with 
the ſame good Intentions, can ſuſpect no 
Danger to Innocence; and they will think 
it of little Moment to ſolicit the Appro- 
bat ion of thoſe, who do not. Yet if one 
might ſuppoſe State Treaſons revived, and 
founded, as they were ant iently, on intem- 
perate Words, Miſdemeanors, and dubious 
Offences, who would engage in public Bu- 
ſineſs, that values Repoſe, has Wealth to 
forfeit, and Dignitics to aggravate his Fall ? 
A miſtaken Opinion, that he was acting 
within Law, might be the Ruin of him; 
and it would become a regular and neceſſary 
Part of the Proceedings, as formerly in 
Scotland, to argue, in a ſolemn Way, the 
Relevancy of the Charge, before any Evi- 


dence was offered of the Fact. But it were 


better to have no Law, nor Penalties to en- 
force Law, nor the very Form of Civil So- 
ciety, than to receive only an enſnaring Pro- 
tection from it. 


And now it may be urged, that“ The 
ce Protection given by Society mult conti- 
* nue to be enſnaring, whillt the Law in 


Conttoverſy ſubſiſts. Artifice may poſ- 
ſibly 
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*« ſibly be uſed by ill-deſigning Miniſters 
% to involve innocent Men in Treaſon, for 
the ſake of Confiſcations.” If this Ob- 
jection be attended to in all its Conſequences, 
the Anſwer to it, one might hope, will be 
thought as ſatisfactory as the Nature of the 
Thing can admit. For tho' Inftances may 
perhaps be found to warrant the Aſſertion, 
under Governments caſt in another Mould, 
under Laws of greatcr Latitude, nay, even 
in our own Hiſtory during Civil Diſtra- 
ctions, and Times of High Prerogative; yet 
is not the Force of it much abated by the 
different Lights in which the Crown and 
the Subject have regarded one another, and 
the equal Terms on which they have ſtood 
for many Years? Is not the Law of Treaſon 
clear, the Courſe of Proceeding exquiſitely 
adapted to protect Innocence, to intimidate 
or repel Malice? Has not the Security againſt 
the undue Exerciſe of the Prerogative, both 
in point of Rigour and of Lenity, been 
greatly ſtrengthened ſince the happy Revo- 
lution? Are not new Advantages given to 
private Men, accuſcd of High Treaſon at the 
Suit of the Crown, during Tryal ; and does 
not Acceſs to Mercy lie open thro' the whole 
Proceeding? But when Miniſters or Fa- 
5 vourites 
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vourites are impeached at the Suit of the 
Commons, is not the Conſtitution of Par- 
liament as ſtrict as it was antiently? or, ſince 
the Act of Settlement took place, can any 
Pardon be pleaded in Bar of an Impeach- 
ment? Do not annual Seſſions of Parlia- 
ment, which in Reigns immediately pre- 
ceding the Revolution, were frequently in- 
terrupted, afford perpetual Opportunities to 
check all the Extravagancies of inferior 
Officers and Courts? In a Word, Has not 
Juſtice had an uncorrupted Courſe in its 
known and ſtated Chanels, whilſt thoſe of 
Mercy have been enlarged, and the Current 
has flowed purer, and more freely, than the 
Memorials of paſt Ages can boaſt ? Shall 
then ſuch Suggeſtions be raiſed aftcr this Ex- 
perience, and the reaſonable Proſpect, both 
of the Continuance and Improvement of 
theſe Bleſſings, if we arc juſt to ourſelves, 
and grateful to Heaven? | 


But let it be ſaid again (for there is no 
Reaſon to decline the very Point of this Ar- 
gument), that the Law ought to be aboliſhed, 
becauſe Miniſters may poſſibly abuſe it, who 
| firſt invent Plots for their own Purpoſes, and 
| afterwards ruin the Innocent by falſe Charges. 
And 
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And who knows not, that this is the idle 
Whiſper, the ſtale Inſinuation of real Con- 
ſpirators, to delude well- meaning Perſons 
into a Belief, that ſuch Plots are caſily 
forged, and the Forgery as eaſily ſupported ? 
Whereas, were the Artifice attempted by 
Miniſters in this Country, it would be at- 
tended with peculiar Difficulties, from the 
Nature of the Government, beſide thoſe ge- 
neral ones, which the common Accidents of 
Lite ſuggeſt, ariſing from the ſtubborn Ge- 
nius of Truth, and Conſtitution of Things. 
Indeed the Abuſe is (ſtrictly ſpeaking) poſ- 
ſible; but do we not govern ourſelves in the 
tendereſt Concerns, and do we not live, by 
Probabilities? Reaſon thus on other public 
Points, and ſuppoſe Princes, or thoſe en- 
truſted by them, to have the ſmalleſt In- 
tereſt in abuſing the Exerciſe of Power, tho 
it be an Intereſt, to rhe laſt Degree, imaginary 
and ill-underſtood, as in this Caſc ; and you 
will wreſt all Parts of the Adminiſtration 
from their Hands, diſſolve Civil Policy, and 
leave each Man to govern himſelf, becauſe 
every kind of political Power is accompanied 
with Temptation. Reaſon thus in private 
Conduct, and you muſt hide yourſelf from 
the Eyes of the World; leſt Falſhood may 
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blaſt your Character, and Malice may op- 
preſs your Fortunes. The Saying is, and it 
deſerves to be engraven on the Hearts of 
Judges, That it is better ten guilty Men 
ſhould eſcape, than one innocent ſuffer: 
But the Saying is not, That it is better the 
ſtrongeſt Terrors be neglected to ſecure Go- 
vernment againſt its guilty Enemies, becauſe 
a bare Poſſibility remains, that they may be 
unjuſtly held forth to the innocent Friends 
of it. As if it were not the main Care of 
Government to provide for its own general 
Safety, in which that of good Subjects is in- 
volved: Certainly the next Care is, to pro- 
cure ſuch particular Safeguards for the Ho- 
neſt, as it can. But, when this is done, let 
cvery one reflect, that he, who lives in So- 
ciety, is expoſed to innumerable Hazards 
from the Workings of Envy, Revenge, and 
Defamation. Laws can give a very incom- 
plete Security againſt them. On what, then, 
docs he every Day rely, and on what can he 
better rely, than on the Steadineſs of his 
Prudence, the Clearneſs of his Heart, the 
univerſal Experience, which decides for the 
Safety of Innocence, and the Order and 
Courſe of Providence? | 


After 
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After all, it will be asked, ©* Suppoſe there 
© had been no Forfeiture by the antient 
« Conſtitution, would it have been thought 
< right to inſtitute it now?” This Queſtion 
can ſcarcely be anſwered. Who knows what 
Sanctions may be requiſite for Government 
in ſome Periods? As the anticnt Diſcipline 
of Rome degenerated, new Terrors were ex- 
pedient on the Side of Law. Yet it is one 
thing to take off old Reſtraints, anothet to 
impoſe new. And the Concluſion is not 


juſt, that becauſe the Doubt might be con- 


ſiderable for Reaſons of Policy, whether ſuch 
a Severity ſhould be tried in the fiyſt Inſtance; 
therefore it ought to be abrogated, after the 
wholſome Effects derived from it, and the 
Approbation of Ages. There is nothing in 
the Virtue of the preſent Times, which 
claims ſo particular a Reſpect. It is ob- 
ſerved by Cæſar, in his Speech againſt put- 
ting the Catilinarian Conſpirators to Death, 
that thoſe, who ſpoke before him in the De- 
bate for ſuperſeding the ordinary Forms of 
Law, had caught the Attention of the Sc- 
nate, by pathetic Deſcriptions of Sacrilege, 
Rapine, and the Ruin, which muſt have cn- 
ſued to the Commonwealth, had the Treaſon 
heen- effected; to which he oppoſes the 
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Danger of Deviations from the old and re- 
gular Method of Proceeding. Certain it is, 
the honeſt Senators, not intereſted in the for- 
tunate Succeſs of the Conſpiracy, as Hiſtory 
has ſuppoſed him to be, thought that Dan- 
ger of the moſt Weight, which he attempted 
to diminiſh. . Cæſar had a difficult Part to 
rake, and more Art could not have been 
ſhewn upon the Subject. But had he lived 
in this Age and Country; to defend the Abo- 
lition of Forfeitures, he would modeſtly 
have owned the Difficulty too much for his 
Art, in a Caſe where the Danger of encou- 
raging T raitors concurs with that of remoy- 
ing Foundations, to invent Arguments againſt 
ſuch, as ariſc from a Regard to, that ſupreme 
Law, the Safety of the People; and to that 
antient Method of puniſhing, which ſcatters 
{alutary Terrors round the Throne. 


Theſe Reaſonings may appear to ſome 
more than ſufficient. Yet, perhaps, others 
will not be wanting, who may think, that, 
by the Dread of this Severity, Reſiſtance 
will be made very difficult; and it is a 
% Maxim of Politics, that Governments 
< ought to be calculated with a View to 
the Infirmitics of thoſe, who govern.“ 
The 
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The Maxim is true; but never was extended 
to prove it neceſſary, that Reſiſtance ſhould 
be eaſy. No Form of Government can be 
carried on, unleſs a high Degree of Con- 
fidence be placed in it. Every Form is 
liable to Abuſe; but ought not, for that 
Reaſon, to be expoſed to Ruin. Religion 
itſelf, tho' of the moſt perfect Purity in its 
Origin, and not of human Inſtitution, has 
been made a Cover to the worſt Purpoſes. 
And yet who ever ſaid, there ſhould be no 
ſuch thing as Religion for a Controul to Mens 
Actions? Even putting the Argument in the 
ſtrongeſt Light, and ſuppoſe the Form of 
Government ever ſo unreſtrained, Reſiſtance 
ought to be difficult. If it were not, Men 
might be inflamed by ſlight Faults, by per- 
ſonal Affronts, by private Sufferings, to diſ- 
turb their Country. And when we conſider, 
in the beſt Cauſe, what Confuſion, what 
Violence, what Cruelty enſues, it cannot be 
thought on without Horror. Perhaps too 
it may be fairly ſaid in Anſwer to the Ob- 
jection, and the better to ſatisfy thoſe who 
make it, That in the worſt Juncture of 
Affairs, when the Conſtitution is affected, 
when tyrannical Deſigns are openly avowed, 
and ſupported by every Injuſtice, the Dread 
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of this Severity will not create a Terror ſuf- 
ficient to prevent good Men from reſiſting: 
On the contrary, by inſpiring Caution, and 
retarding Reſiſtance, till it is become ma- 
ture, it may facilitate and ſecure the Conſe- 
quences. A Man's Fears always bear Pro- 
portion to his Hopes ; and one kind of Paſ- 
ſion, or Weight of Conſiderations, is balanced 
with another. In good Times it is admit- 
ted, when Men are moved by Ambition or 
Reſentment, private and partial Affections, 
they will be deterred from engaging by pri- 
vate Conſiderations. But in bad Times, 
when they are moved by a Love of Liberty, 
Order, and the common Good, Arguments 
addreſſed to private Fears will not weigh 
down public Affections. 


Once more : The beſt Anſwer to this Ob- 
jection is (till behind, That it proceeds upon 
Notions contrary to common Experience, 
and either deſtructive of Law, or incon- 
ſiſtent with the Nature of it. It proceeds 
upon a Notion contrary to common Expe- 
rience, as it ſuppoſes thoſe, who are entruſted 
with Government, more likely to abuſe their 
Authority in an intolerable manner, than 
ſome of the particular Perſons, who owe it 

Alle- 
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Allegiance, to endeavour a Change, or a Sub- 
verſion of it. It proceeds upon a Notion 
deſtructive of all Syſtems of Human Law, 
as it ſuppoſes an Expediency of weakening 
thoſe ſtrong Sanctions, which have been em- 
ploycd in every Country, to give them their 
due Force and Operation. The Checks 
upon Government ſhould be of another 
kind from thoſe deſigned by this Objection. 
Let us keep the Balance as even as we can, 
by forming every Eſtate in the Conſtitution 
a Controul upon the reſt; but it is extrava- 
gant to think of leaving the leaſt Strength 
or Temptation to Individuals to controul 
Government itſelf, It proceeds likewiſe 
upon Notions inconſiſtent with the Nature 
of Law in two reſpets: 1. As it implies 
an Error in Theory; that a Lawgiver, fra- 
ming a Scheme of Government, ſhould pay 
as much Attention to the poſſible Diſſolution 
15 to the neceſſary Support of it; and, in- 
ſtead of ſecuring Obedience and Perpetuity 
to it, by the ſtrongeſt Sanctions, which Wil- 
dom can deviſe, or Juſtice will admit, ought 
to weaken thoſe Sanctions, for the ſake of 
Caſes which are out of his Reach, and muſt 
be left to themſelves, in which both Law and 
Government are diſſolved. 2. As it implics 
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an Error in Fact; that a Law for Puniſh- 
ment, as that of Forfeiture, or a Law for In- 
demnity, as one made to aboliſh Forfeiture, 
can operate in Times of Civil Diſorder, as in 
Times of Peace, either to give Terror or Pro- 
tection. It has in it the firſt of theſe Errors, 
becauſe in ſuppoſing, that the Engliſh Legiſ- 
lature ought to aboliſh the Forfeiture of In- 
heritances for Treaſon, it implies, that they 
muſt provide for Caſes of extreme Neceſſity 
and Diſſolution, and, as it were, inlarge the 
Right of private judgment concerning thoſe 
Caſes, by taking off the ſtrongeſt Checks to 
private Reſiſtance. It has in it the ſecond 
Error conſidered in either Light. On the 
one hand, ſhould this Law of Forfciture be 
preſerved, a juſtifiable and national Reſiſtance 
(ſuch as that at the Revolution) will not be 
attended with too much Difficulty and Ter- 
ror : For when thoſe, whoare entruſted with 
the Exccutive Power, have abuſcd the De- 
ſign, or exceeded the Meaſures, of their 
Truſt, there generally follows a Weakneſs in 
the Hands of Government, which renders it 
unable to exact the Forteitures originally in- 
tended to ſecure it. On the other hand, ſhould 
the Law made to aboliſh Forfeiture take place, 
what Protection will be derived from the 

Abolition 


Law of Fox PEIrURE. 137 


Abolition of it in Times of Civil Trouble? 
Silent leges inter arma, was Tullys Apho- 
riſm, ſuggeſted by his own Experience, and 
ſupported by that of all Ages. It is true, 
Men might be induced by this Abolition to 
ſhew a greater Readineſs to take Part, or even 
to lead, in Mcaſures of Reſiſtance, But in the 
End it would prove a Snare to their Deſtru- 
ction, inſtead of a Security. Will the Con- 
querors in a Ciyil War think themſelves 
bound by ſuch a Law? If one may argue 
from Fact, clearly not. They will inflict 
theſe, and much greater Severities, on the 
Conquered, without regard to the antient 
Conſtitution of their Country, both from 
Policy and Reyenge. When: the Troubles 
of Greece ceaſed, with the Surrender of 
Athens, at the Concluſion of the Pelopon- 
neſian War, the Thirty Tyrants exerciſed 
Cruelties againſt thoſe who wiſhed ill to their 
Authority, unknown not only to the Laws 
of Athens, but to thoſe Laws, which cement- 
cd the general Union of the States. In Rome, 
the Proſcriptions of Sy//a, and the Second 
Triumvirate, were contrary to the Genius 
and anticnt Policy of the Commonwealth, 
tho' accommodated to the Situation and In- 
tereſt of the Leaders. In Florence, the Ba- 

niſhment 


138 Conſiderations on the 
niſhment and Extirpation of entire Families, 
and the Confiſcat ion of their Subſtance, was 
a frequent manner of Proceeding during the 
Troubles of Itah, fo excellently deſcribed 
by Machiavel; to which Severity it was 
owing, that many joined with the Dake of 
Milan, a Foreigner, in order to be reſtored 
to their own Country. But it was a Pro- 
ceeding exerciſed in particular Inſtances, ac- 
cording as one Faction or another prevailed, 
not derived from a permanent Law or Policy 
of that Republic, or grounded upon ſtated 
Crimes. Can then any Argument be drawn 
for aboliſhing this Law, from the Security, 
which that Abolition may give to privatc 
Men, in ſuch Periods of Time ; or ought 
any Inference to be made from the accidental 
Sevcrities of Civil War, to the equal, and 
regular, and peaccable Adminiſtration of 
Juſtice ? 


Yet till it may be added, That © if the 
«© Forfeiture of Inheritances were taken 
* away, the Unfortunate in Civil Troubles 
* would find it a favourable Circumſtance, 
* to have the Law on their Side, to inter- 
poſe between the Diſtreſs of their Condi- 


** tion, and the Fury of their Adverſaries. 
With 
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«With that popular and healing Intention 
« was the Statute 11 H. VII. framed, by 
* which the Obedience to a King de facto, 
© or in the very Words of it, the Prince and 
“ Sovereign Lord for the Time being, is 
« made lawful.” But he, who thinks on 
this Subject, will obſerve, that it is one thing 
to make a Law, which encourages a general 
Obedience to Government, and another to 
make a Law, which in its Conſequences may 
weaken the Bonds of that Obedience. Be- 
ſides, the Circumſtances of Henry the Se- 
venth's Family and Reign required the one; 
the Circumſtances of this Royal Family and 
Time by no means allow the other. Let it 
be ſuppoſed however, that the Time would 
bear it; yer the Reaſoning juſt uſed, toſhew 
how little Protection would be derived in 
Civil Troubles from the Abolition of this 
Forfeiture, will receive great Confirmation 
from conſidering what have been the Con- 
ſtruction and Effect of the famous Law of 
Henry the Seventh. The natural Conſtru- 
ction ſhould ſeem to be that, which is moſt 
for the Benefit of the People, to heal and 
compole Civil Differences. And it is the 
ſettled Rule, that Laws made for the Attain- 
ment of ſuch public Ends ſhall be expounded 

in 
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in the largeſt Senſe; and tho” the Words 
are ſhort and imperfect, yet they ſhall be 
extended ſo, as not to be illuſory and vain. 
Under this Rule an Equity has frequently 
been admitted in Stature Laws againſt the 
Letter. Now the general Intention of that 
Law was plainly to indemnify the Subject, 
who ſhould not only ſubmit to an uſurped 
Authority de facto, but ſhould be active in 
ſupporting it. The Words of it ſuppoſe a 
Kingly Government, and are applied to the 
Allegiance and Service, which ſhall be paid 
to the Prince upon the Throne. The Rea- 
ſon of which was, that none of the antient 
Contentions had ever ended in the Repub- 
lican Form of Government, and the Law 
was accommodated only to the Experience 
of paſt Times. But the Miſchief might 
ſubſiſt in Caſes not expreſſed in the Words, 
and the Remedy might, in the reaſonable 
Methods of Conſtruction, be made adequate 
to the Miſchief. It is remarkable however, 
that in the ſingle Caſe, which has happened 
ſince the making of that Law, in which 
the Subject could apply it to his Benefit, it 
has received a ſtrict Conſtruction. For, af- 
ter the Reſtoration, many, who were called 
to Account for ſubmitting to the uſurped 
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Authority, inſiſted upon the Equity of the 
Statute; but it was denied them; and they 
were told, 1. That the Statute ſuppoſed a 
Monarchy to be the Medium of the execu- 
tive Power, and provided only for a King de 
facto. 2. That tho the Authority de facto 
ſubſiſted, and was ſubmitted to for a Time, 
yet it was uſurped wrongfully by a Party, 
and every thing done under it was void in 
Law; the very Queſtion, which that Law of 
Henry the Seventh was intended to preclude. 
Indeed the Act of Indemnity, after the Re- 
ſtoration, proceeds on the Suppoſition of 1l- 
legality in the Proceedings of the late Times, 
not only as to the High Courts of Juſtice, 
but in every Part of the Government ; and 
leaves thoſe, who are excepted, to be proſe- 
cuted as Traitors at Law. This is a Decla- 
ration in Parliament, which ſeems to prevent 
the equitable Conſtruction of the Law of 
Henry VII. and evinces, in a great meaſure, 
what is here advanced, that from the Na- 
ture of Civil Commotions theſe Acts of the 
Legiſlature will always prove a very weak 
Support to thoſe, who lean upon them: 
Queſtions of Law will be blended with 
Queſtions of State, and both be governed 
by Reaſons of temporary Convenience. The 
| _— 
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wiſe Hiſtorian of Henry the Seventh's Reign 
was ſo ſenſible of this, that, ſpeaking of the 
Statute concerning a de facto King, he in- 
timates, that it was not likely to laſt, but 
made to ſatisfy for a Time; and calls it“ a 
« Law of a ſtrange Nature, more juſt than 
legal, and more magnanimous than pro- 
evident.“ Words very applicable to ſuch 
an Alteration of the Conſtitution, as theſe 
Objectors demand. | 


This important Subject has now, in ſome 
manner, been viewed in all its Parts. The 
firſt Endeavour was to clear it of Circum- 
ſtances, which do not belong to it in Eng- 
land; and from which have ariſen the ge- 
neral Cenſures upon it, to be found in the 
celebrated Hiſtories of Civil Wars, and the 
Writers on Liberty. The Foundations of 
Reaſon, on which this Part of the Conſtitu- 
tion is eſtabliſned, have been expoſed to 
View; Natural Right ſeparated from Civil 
Right; and the latter ſhewn to be alone 
concerned in the Creation, and conſequently 
in the Forfeiture, of Inheritances. The Ge- 
neral Policy of Law has been illuſtrated from 
Free States, as the Power of inflicting this 
Penalty is moſt ſtrongly binding on human 
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Nature: The particular Policy of Govern- 
ment has been marked out as diſtin from 
Policy of Law, in reſpect to the manner 
and Circumſtances attending, and the Ef- 
fects ariſing from the Adminiſtration of this 
Power. 


To conclude : Such a Terror againſt Trea- 
ſon was peculiarly adapted to thoſe Ages, in 
which it has either been introduced or en- 
forced. It was fitted of old to the Genius 
of this brave People, who, deſpiſing their 
own Lives, were only to be moved by a ge- 
nerous Regard to their Poſterity. It is fitted 
to the Genius of theſe Times, when Perſons 
are to be touched in that dearcſt Part, them- 
ſelves and their Families; and the Love of 
our Country is held a Weakneſs, and miſ- 
taken Principle of Action. Men will be 
made averſe to deſperate Engagements, by 
a Tenderneſs, which, whether derived from 
Inſtinct, Vanity, or Virtue, is of equal Mo- 
ment. They pretend to be againſt the Con- 
tinuance of this Terror from the ſame Ten- 
derneſs; not aware, that to confeſs the 
Power of the Affection, is to vindicate the 
Wiſdom of the Law. But, to ſpeak plainiy, 
Reaſon has marked out the due Office of 
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this Affection, as of all others. When ſe- 
parated from the Purſuit of public Good, 
nothing can be more falſe and dangerous; 
when united with it, nothing more juſt and 
beneficial. Nay, the fulleſt, as well as 
trueſt, Indulgence of the Affection ariſes 
from this Union. The Honour of a Fa- 
mily is leſs obſcured by the Puniſhment 
than the Crime; and whoever regards his 
own Fame, and their laſting Intereſt, will 
beſt provide for both, in laying every Check 
on the malignant and deceitful Paſſions, 
which produce the Crime, and in afliſting to 
maintain, by the moſt affecting Sanctions, 
the Tranquillity and Safety of his native 
Country. Nor let it be called Court-Adu- 
lation and Cowardice to ſecure theſe ex- 
tenſive Benefits. What is Flattery, and what 
is Cowardice, but either artfully to in- 
dulge, or tamely ſubmit to, the Paſſions and 
Humours of Men, againſt Reaſon, and the 
Dignity of human Nature? But, if that be 
Flattery in public Conduct, which can bear 
a rational Examination upon Principles of 
Liberty, ſtrengthens the old Foundations, 
ſupports the legal Awe and Authority of Go- 
vernment, every wiſc and honeſt Man would 
be placed in the Rank of ſuch Paraſites. 

Could 
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Could one of this Turn of Mind pry into 
the Deptlis of Futurity, and ſee any of his 
degenerate Family entertaining traiterous 
Deſigns, his Grief would be conſiderable, 
but his Indignation would be greater. He 
would gtieve to ſee the Fruits of his Induſtry 
ſacrificed to the Ambition of one; but he 
would call to mind, that as they were ac- 
quired, enjoyed, tranſmitted, by the Pro- 
tection and Favour of Society, they were 
due to the public Safety, when abuſed to 
the Deſtruction of it. He muſt receive 
Pleaſure from reflecting, that the Law of his 
Countty would fo far regard his Honour, 
as not to own the Traitor's Deſcent from 
him; and tho he would compaſſionate an 
innocent Poſterity, yet xnowing the Law to 
have the Reſources of Clemency, as well as 
the Severities of Juſtice, he would hope, 
that theſe might merit Reſtitution by their 
Temper and Innocence; or, at leaſt, run 
the Race of their Anceſtors, and gain new 
Riches 1 Honours by the ſame Virtues. 


inſtances PIERS are in ron, in which 
Nations, jealous of their Privileges, have 
conſented by new Penalties ſuited to an 
(RR and more ſtrongly enforced, than 

7.2 L any, 
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any, which the Law. of England furniſhes, 
to ſecure the Government eſtabliſhed, Henry 
the Third of France, a Prince of the mildeſt 
Nature, as Davila and Mezeray inform us, 
in a full and free Convention of the States at 
Blois, being much preſſed by the League *, 
enacted the ſevereſt Laws againſt Treaſon. 
It is true, thoſe Laws did not fave him; 
but he owed his perſonal Ruin to Qualitics 
from which no human Means can fave any 
Man; to his own ill Judgment and Baſeneſs, 
and to the ſtrange Enthuſiaſm of the Bigot» 
who by Surprize aſſaſſinated him, Beſides, in 
reſpect of his Cauſe and Family, thoſe Laws 
could have little or no Effect, being untimely 
made, not to prevent a Miſchief only foreſeen, 
or riſing at a Diſtance, but to remedy one that 
was inſtant, and grown too ſtrong already; 
and to deter a Party, whoſe Chief was almoſt 
equal with the King himſelf, and which was 
ſupported by a conſiderable Body of the Peo- 
ple, intent to preſerve the Succeſſion to the 
Crown in Princes of the National Religion. 
Yet, be this as it will, if the Inſtances of this 
Kind are not rare, and ſometimes have proved 
ſucceſsful, the rather ought we to confirm 


Briſſn Code A Henry III. L. 8. 
| antient 
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Miticent and conſtirutional Terrors, for the 
Prevention of a Miſchief, which can only 
become formidable from a careleſs Contempt 
of it, and ro fet them on the Side of that 
Eſtabliſhment, which is fixed on the Prin- 
ciples of rhe Conſtitution itſelf, and which 
has fo often employed in its Defence the 
Wiſdom of Parliament, the Affections, the 
Wealth, and Valonr of the whole Narion, 
Moſt of the civil Troubles, which have filled 
the Annals of our Kings with ſo many Leſſons 
of Warning, took their Riſe from the Diſ- 
anion of the Nobles, whoſe privare Atrach- 
ments led them to follow different Standards, 
while the Expectation or the People, being 
equal from both Parties, inclined them to 
_ wiſh for Repoſe under ſome one Family, ra- 
ther than the Victory of cither. But where 
the Experience, as well as the Expectation, is 
unequal, where the Genius of a Family 
has becn for Generations repugnant to that 
of the People, where this natural Repugnance 
has been heightened by the Policy of arbitrary 
Courts, the Servility of foreign Nations, the 
Protection of determined Enemies; by the 
baſeſt Maxims of Superſtition, diſpenſing 
with the Obligations, or eluding the Sanc- 
tions of true Religion; who cannot but ap- 
| 12 plaud 
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plaud ſuch Means of giving Vigour to the 
Law, that it may prove a Defence propor- 
tioned to the Greatneſs of our Enjoy ments: 


We have a Religion to loſe, founded on 


Principles of Purity, of Freedom, and Mercy: 
We have a Conſtitution of Government, 
the beſt formed to convey Peace and Hap- 
pineſs to Mankind: We have Honour to 
loſe, of which the Monuments of former 
Ages ſhew, that as large a Patrimony as any 
Country can boaſt is deſcended from our 
Anceſtors. Theſe are Conſiderations, which 
cannot but affect good Men to the Heart: 
They eſpecially concern ſuch as arc called to 
the public Service in Parliament. A brave 
Soldicr would be covered with Confuſion, to 
deſert the Poſt aſſigned him by his General 
in a Day of Battle: ſo every one of theſe 
is equally incapable to deſert that Station, in 
which the Choice of the Crown or the Peo- 
ple has placed him, a Guardian of the public 
Liberty. And as he would appear in the Field, 
if the Neceſſity of the Times required it, 


againſt Traitors, who ſhould invade theſe 


invaluable Rights, he is animated by the 
ſame Zeal, to lend his Voice and his Power 
to arm the Law with that Terror, which 
may prevent the dangerous Neceſſity. 

6 — Nova 


Law of FoRTEITU RR. 149 
urs Bella moventes 2 
Ad Pænam pulchra pro Libertate vocabit. 
bret eit E 45: n Virg. 


Let it. be .remembercd further, that this 
Zeal for Liberty, which oppoſes itſelf to 
the Lovers of Tyranny or Licentiouſneſs, 
inſpires a due Regard to the rational Aﬀertors 
of it. And have not the Defenders of Re- 
volution Principles, and the Proteſtant Suc- 
ceſſion, a juſt Claim to ſo important a Se- 
curity againſt any, who, in a future Time, 
ſhall attempt to eradicate and deſtroy ei- 
ther ? 1510 


But theſe Conſiderations ſhould particu- 
larly weigh with us, * when a Foreign Power 
has made a ſtrong, tho vain, Effort, even 
previous to a Declaration of War, in Con- 
tempt of the moſt ſacred Leagues, to ſhake 
the firm Allegiance of the Subject, to alter 
the Government of this Kingdom, and to 
gratify a ſhameleſs Perfidy, and a ruinous 
Ambition. If the Fleets and Armies of that 
Power are ſent out with a Pretence of ſup- 


* This Diſcourſe was written a few 3 after the 
Alarm of a deſigned Invaſion from France in 1743. 
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porting Allies and Friends, it means only ta 
extend and aggrandize itſelf. Examples of 
other Countries too clearly ſhew, that they, 
who court and rely upon this Friendſhip, 
nouriſh a Strength, which will prove one 
Day their Deſtruction. Vainly they flatter 
themſelves, to confine the Conſequences to 
their Enemies. When once the Torrent 
paſſes irs proper Bounds, thoſe, who have 
given it Vent, ate the firſt to be born away 
in the Rapidity of its Courſe. The Glories 
of the French Monarchy have never been 
built upon the Juſtice or Moderation of its 
Princes; and, when they have given Aſſiſt- 
ance to a Neighbour Nation with generous 
Profeſſions, their Deſign has uniformly been 
toſubvert the natural Manners and Independ- 
ence of that Nation. The Pcople of Eng- 
land have expreſſed their Senſe of this Truth: 
the Parliament have ſeconded their Indig- 
nation by a ſalutary Law. In the mean time 
it is not to be doubted, that the Attempts of 
Enemies, who hate our good Faith, and envy 
the Sources of our Strength, may raiſe a Spi- 
rit of Watchfulneſs both in the Prince and 
People: and as, on the one hand, they will 
engage the Royal Family on the Throne to 


think their Security depends on a Lenity, 


Wiſdom, 
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Wiſdom, Integrity of Government ; ſo, on 

the other, they will engage the Nation to a 
| Temper of Calmneſs and Loyalty, and in- 
duce every private Man to reflect, that the 
Love of our Country comprehends and en- 
nobles all the private Relations and Partiali- 
ties of Life; and whatever tends moſt ef- 
fectually to perpetuate the Laws of it, tends, 
at the ſame time, to perpetuate his own 
Name, Wealth, Honours, and Poſterity. 
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| Ob. 15. 1745. | 
E Writer of the foregoing Eſſay, 
in conſidering the Argument of 
it, both as a general Queſtion of 
Law, and with a particular View 
to the Law of England, has made it his En- 
deayour to obyiate every Objection, which 
cither the Obſervation of others, or his own 
Reaſon and Invention could ſuggeſt to him. 
Yer he is ſcuſible, that one Pifficulty re- 
mains unſatisfied, which may not be im- 
properly introduced from a Paſſage in the 
Book itſelf ; where it is ſaid & © That our 
% Law varics from the Feudal Policy, to 
** which it owes its Origin; becauſe, by 
* the former, all forfcitable Lands are alicn- 
able at the Pleaſure of the Party in other 


* P. 85, 


« Ways 
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Ways than by Forfeiture; whereas, in the 
* latter, they were forfeited, tho not alien- 
« able or chargeable in any way by the ſole 
« Will and Power of the Tenant, and 
merely deſcendible to his next Heir upon 
* his Death.“ Now it may be added, © If 
* this peculiarity be an Advantage, which 
the Law of England has oyer the Feudal 
% Law, it may be complained of alſo, as 
ff an Advantage, which it maintains un- 
% duly over the Law of Scotland: and the 
rather, after Proviſion had been made at 
* the Revolution to remedy: the Inconſiſt- 
* ency, and limit the Forfeiture of Inherit- 
* ances within its juſt Bounds. In our Law, 
* the Tenant in Tail can aliene by Conſent; 
and upon that Reaſon was made ſubject 
to Forfeiture by Crime. In that of Scor- 
* ſjand, the Tenant, under a ſtrict Tailzie, 
* cannot aliene, and yet is ſubject to For- 
* feiture, By the Act of the Seventh of 
* Queen Anne, the Right of the Crown to 
* ſuch Forfeiture, which had been releaſed 
“ in 1690. was again revived, to laſt till 
e the Pretender's Death, and then was to 
gebe extinguiſhed for ever. To ſuſpend the 
*« Expectation of that Bleſſing longer, by 
* cnadting the Forfciture to continue till 

« after 
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aſter the Death of his Sons, is manifeſtly 
% unjuſt, and contrary to the Terms on 
« which it was ſuſpended at that Time.” 


In this Eſſay it has been laboured, with 
great Care, to ſhew, on what a Variety of 
juſt, ſocial, and comprehenſive Principles, 
both the Creation and Forfeiture of Inherit- 
ances ſtand. And thereforc, tho' it be true, 
that the Reaſon of forfeiting Eſtates Tail in 
England is ſaid to be derived from the Te- 
nant's Power to aliene; yet it ſhould be con- 
ſidered, that this Reaſon is only one, and that 
perhaps the leaſt weighty, ſelected from many 
others, which ſupport it. The main Principle, 
in which all the Points of this Argument 
centre, is this, that every Right conferred 
by Civil Law, is juſtly limited by that Law, 
according to the Genius, Conſent, and Po- 
licy, of different States. So that if the leſſer 
Principle, which may perhaps be thought 
to come cloſer to the ſttict natural Juſtice 
of the Caſe, cannot be applied, by reaſon 
of general Convenience, the greater is at 
hand, which comprehends and decides it. 
In the Argument of a famous * Caſe in the 


* Hob. Rep. 334. Sheffield v. Radcliffe. 
Exche- 
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Exchequer-Chamber, it was intimated by 
one of the beſt Lawyers of any Age, Lord 
Hobart, that it was not a neceſſary or fore- 
ſcen Conſtruction of the Statute de Donis, 
to exempt theſe Eſtates- Tail, deſcribed ia it, 
from Forfeiture; ſince even after the Statute, 
they were, in Effect, the ſame as Fee-ſimples 
Conditional, Which, on Iſſue had, were be- 
fore liable to be affected by the Treaſon of 
the Tenant. It was therefore plainly his 
Opinion, that the Forfeiture of them might 
be vindicated from other general Reaſons 
of Juſtice and Civil Prudence. One cannot, 
however, help acknowledging, that the 
equitable and admired Maxim, © No Eſtate. 
** ought to be forfeited by Crime, which 
** cannot be alienated by Conſent,” ſeem- 
ing to be received in England, furniſhes an 
Evidence of the Exactneſs, with which our 
Law holds the Scales in the Buſineſs of For- 
feiture; and how ſtudiouſly it preſerves the 
Grace of Syſtem and Analogy. But it muſt 
at the ſame time be acknowledged, that 
this Maxim receives its Weight from being 
grounded on another Maxim; that © No 
« Eſtate ought to be reſtrained from a com- 
« plete Power of Alienation by Conſent.” 
And in whatever Law this laſt Maxim is re- 

ceived, 
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ceived, the firſt will be obſerved of courſe. 
Therefore if one attends to the Law of 
Scotland, it will probably appear, that the 
Want of adhering to the firſt Maxim, fo 
far as Caſes of Forfeiture ſubſiſt, which can- 
not be reconciled with it, is owing to the 
Neglect of the other Maxim, without which 
the firſt may produce the greateſt Danger 
and [nconvenience. | 


Io treat 2 Subject with Clearneſs and 
Brevity, it will be material to ſet forth, 


I. The general Nature of Eſtates-Tailzie, 


and the Hiſtory of exempting thoſe of the 


ſtricteſt Kind, from Forfeiture for Treaſon. 


II. How far that Forfeiture was revived 
by the Operation of the general enacting 
Words in the Statute 7 Anng, c. 21. That, 
e from and after the firſt Day of July 
“ 1709. all Perſons convicted or attainted 
« of High Treaſon, or Miſpriſion of High 
* Treaſon, in Scotland, ſhalt be ſubject 
* and liable to the ſame Corruption of 
*< Blood, Pains, Penalties, and Forfeitures, 
« as Perſons convicted or attainted, Oc. in 
England.“ 


I. As 
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I. As to the Origin and Nature of Eſtates- 
Tail in Scotland, it is ſaid, by the Authors, 
who have written upon them, that they are 
derived from England, and in the Nature of 
Subſtitutions, or Fidei commiſſa, in the Ci- 
vil Law, and Feuda Gentilitia, in the Feudal 
Law. The celebrated Craig ſpeaks of them 
as receiving a ſtrict Interpretation, being in- 
jurious to the Courſe of Feudal Deſcents, 
the antient Fruits of Tenure, and Rights of 
the Crown. The firſt Deſign of them was 
to perpetuate Eſtates in the Male Line, ex- 
cluding the Heirs General, by which the 
Lords and King loſt the Wardſhip and Mar- 
riage of Females. But they were ſubject to 
Forfeiture; and Members of the Entail were 
apt to create Charges, and even alienate 
without a Remedy provided for the next 
Subſtitute or Heir of Tailzie. To prevent 
ſuch Charges and Alienations, prohibitive 
Clauſes (conceived in general Words, and 
without any Penalty annexed) were added 
to Entails; and yet they were for a long 
time ſo intirely new to the Genius and Prin- 
ciples of the Municipal Law of Scotland, 
that * Craig (who wrote in the Year 1600) 


V. De Frudis, c. 16. J. 2. de Tallia. 


takes 
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takes no Notice of any other Reſtraint on 
Alienation, than the old Feudal one of ask- 
ing the Superior's Conſent: And it might 
well admit of ſome Doubt, whether thoſe 
Clauſes would be allowed. as legal, and 
whether any or what Relief could be given 
to the Heir in virtue of them. In reſpect of 
Creditors for a valuable Conſideration, the 
I8th AR paſſed in the Patliament of 1621. 
againſt the fraudulent Diſpoſitions of Bank- 
rupts, had rendered them of no Avail; and, 
by Conſequence, had placed them. in an un- 
favourable Light. The Judges however, at 
laſt, made ſome Efforts towards relieving the 
Heir; and, by Conſtruction of that very 
Act, ' conſidered him as a Creditor under 
the prohibitive Clauſe of the Settlement, 
but only againſt the voluntary and gratuitous 
Deeds of his Predeceſſor: The Land was 
ſtill liable to Contracts of lawful Debt, 
agreeably to the poſitive Words of that Act, 
which had been thus conſtructively taken 
to the Hceir's Benefit. When the Judges had 
procceded ſo far in Support of theſe Settle- 
ments, it is eaſy to imagine, that the Makers 
of them would contrive Means of extend- 
ing that Support much farther, and of ob- 
taining, by the expreſs Proviſion of the Party, 
what 
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vhat the mere Operation of Law could not 
effectuate. To this Intent, the Clauſes irri- 
tant and reſolutive were inſerted; one, to 
make void all Charges and Executions on 
the Land, that the Creditor might receive no 
Benefit from his Contract; the other, to ex- 
tinguiſh the Right and Title of that Member 
of the Entail (who ſhould ſubject the Land 
to Debt), and of all, who claim under him. 
Thus the Conditions of the Settlement were 
enforced at the Peril of the ſeveral Intereſts 
of thoſe, who ſhould be concerned in ** 
ing them. 


Lord Stair * (who. was Preſident of the 


Seſſion ſoon after the Reſtoration), in his In- 
ſtitutes of the Law of Scotlaud, intimates, 
that ſuch Clauſes did not become very ordi- 
nary carlier than his own Time; and gives 
it as his Opinion, that © they do not well 
% quadrate with the Right of Property; 
tor which Cauſe, he ſays (ſpeaking of the 
State of them, when he writes), © they are 
ſeldom put upon Heirs. of Line, Heirs 
« Malc, or Heirs of Proviſion, by Contracts 


« of Marriage, as being Heirs of Blood. 


* Stair's Inſt. 1 B. Tit. 14. 4 B. Tit. 18. 


He 
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He obſerves *, that © in England thele 
* Eſtates were made void by a diſſembled 
Proceeding of Fine and Recovery; and 
e by Warrants to ſell, purchaſed in Parlia- 
4 ment, which paſs without much Diffi- 
© culty. If they become frequent with us, 
* it is likely we ſhall find the ſame Re- 
* medy.” And he adds, © Albeit Clauſes 
© irritant in Tailzies be not penal, yet be- 
*«:cauſe they are againſt the Common Law, 
C and therefore odious, they ſhould not take 
Effect, before they be declared in a judi- 
« cial Courſe.” To the Reaſons here laid 
down, it muſt be owing, that theſe Clauſes 
are not expounded the moſt liberally in Sup» 
port of the Deſign of the Maker: For if one 

of them is by Negligence omitted in a Set- 
tlement, and one ſtands alone, tho'the Maker 

intended both; yet they are never ſuppoſed, 
when they come in Judgment, to imply one 
another. A Clauſe irritant will annul Debts 
contracted, but not the Right, which the 
Debtor has to the Land; in which Caſc, the 
Creditor is the only Sufferer : And a Clauſe 
reſolutive will make void the Right of the 

- Debtor, but not the Debts contracted ; in 


* Inſt. 2 B. Tit. 3. 
which 


APPENDIX. 161 


which Caſe, the Debtor is the only Sufferer, 
After ſome Experience, theſe Clauſes were 
found to tend greatly to the Injury of Cre- 
ditors, and the good Faith of Commerce, ſo 
as to evade the plain Meaning of the Act of 
1621. as well as inconſiſtent with the Na- 
ture of Property and Dominion. Such Incon- 
veniencics were more eſpecially apprehended 
upon the Determination of the remarkablc 
Caſe of Lord S7ormont in 1662. in which irri- 
tant and reſolutive Clauſes were adjudged 
effectual in reſpect of all Creditors whatever. 
Another Act of Parliament, therefore, was 
thought neceſſary, to reſtrain their Opera- 
tion, and to ſecure Creditors and Purchaſers, 
who contracted bona fide, and without 
Notice ; that is, were not aware of the Li- 
mitations and Conditions annexed to the 
Eſtate. This was done in the Year 1685. 
by a declaratory * Law concerning them. In 
the ſame Act, Occaſion was taken, for the 
firſt time, to give a Parliamentary Sanction 
to the Tailzies ſo limited. But during all 
this time, however the ordinary Rights of 
Alienation might be reſtrained, or taken 
away, the Right of the Crown to the For- 


* V. Af 22. 1685. Scotch Atts of Parl, V. III. P · 35 
M feitute 
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feiture of theſe Tailzies upon Offences, which 
legally incurred it, was never called in Que- 
ſtion; and that Law reſerves and declares it, 
by expreſs Words. 


At the Revolution, the Forfeiture in Pre- 
judice, not only of Creditors and Vaſſals, 
but of Heirs of Entail, was declared to be 
a great Grievance, by the Convention of 
Eſtates in Scotland. Nor was the Argument, 
which now ſeemed to be drawn for defeat- 
ing this Penalty, or Alienation by Forfeiture, 
in Treaſon, from the Effect of the reſtrictive 
Clauſes in Tailzics, to defeat the ordinary 
Kinds of Alicnation, any Reaſon or Argu- 
ment for declaring it ſo. For ſurely it could 
never be thought right, or conſiſtent in 
Reaſon (if ſome ſtrange Abuſes of the Power 
of inflicting this Penalty, recent at that time, 
had not demanded it), to add by Act of Par- 
liament (as was done in 1690.) a new and 
more extended Operation to thoſe Clauſes, 
not warranted by the Rules of conſtruing 
them, or the antient Policy of the Kingdom, 
merely to ſave Tailzies from Forfeiture; when 
the Parliament had been ſo jealous of them 
five Years before, as to reſtrain them, for the 

ſake of public Policy, in reſpect of Creditors 
| and 
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and Commerce, even againſt their natural and 
judicially-allowed Operation. The Truth is, 
that the Hiſtory of the Times, and the Claim 
of Rights made by that Kingdom, will unfold 
the ſole Cauſe, why the Forfeiture, at leaſt in 
reſpect of the Heir, was conſidered as a 
Grievance. * Confiſcations were promiſed 
before Conviction or Proceſs; Perſons im- 
priſoned without a Reaſon given; forced to 
depoſe againſt themſelves in Capital Crimes; 
purſued and forfeited upon Stretches of ob- 
ſolete Laws, frivolous Pretences, and de- 
fective Proofs. Judges were influenced by 
Commands contrary to Law, and turned 
out of their Offices for Diſobedience, incon- 
ſiſtently with antient Uſage, and their ne- 
ceſſary Independence: Opinions given by the 
Lords of Seſſion, that to conceal the asking 
of Relief for one forfeited, and the retuſing 
to diſcover private Judgments in relation to 
other Mens Actions, are Points of Treaſon. 
It is not to be wondered, when the Crime 
was to ſuch an high Degree precarious, the 
Method of proceeding fo arbitrary and un- 
juſt, the Examples of thoſe, who ſuffered, 


* Ads of Sc. Parl. Vol. III. p. 147—155. See the 
Declaration of Eſt. containing the Claim of Rights, &c.— 
The Articles of Grievance repreſented, &c. 
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recent and numerous, that a Puniſhment, 
which is the Terror and ſevereſt Scourge of 
bad Men, ſhould become formidable, as 
well as odious, to good Men. The Attain- 
der of the Earl of Argyle in 1685. is parti- 
cularly taken notice of in the Claim of Rights, 
as a Reproach to the Juſtice of the Nation. 
One Clauſe in it, declaring him, and thoſe 
who had joined with him, incapable of 
Mercy, and ſuch as ſhould interpoſe for 
their Reſtoration, guilty of Treaſon, was ſo 
much beyond the Example of former Times, 
that it was repealed in the following Vear, 
by the very Parliament, which attainted him. 
In 1689. as ſoon as the Convention of Eſtates 
had been declarcd a Parliament, and the new 
Government was cſtabliſhed, his Attainder 
was entirely reverſed; and the Preamble to 
the Act of Reverſal recites that Part of the 
Claim of Rights, which was applicable to 
the Proceedings in his Caſe. The Reverſal 
of Andrew Fletcher of Saltoun's Attainder, 
and the Reverſal of Sir Patrick Hume's At- 
tainder, in 1690. recite the ſame in the 
ſtrongeſt Terms; and add, that all ſuch 
Forfeitures are to be conſidered, and the in- 
jured Parties redreſſed. The former had 
been condemned on the Depoſition of a 
ſingle 
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ſingle Witneſs, under the Terror of Death, 
and Temptation of Pardon, as ſtanding 
charged with, and Priſoner for, the alledged 
Crimes. This is a general Vicw of the Facts, 
upon which the Declaration in the Claim of 
Rights was founded. And that fuch Op- 
preſſion might be prevented for the furure, 
*in theſe two Seſſions of Parliament, two 
different Acts were made in favour of Vaſſals, 
Creditors, and Heirs of Entail, of Perſons 
forfeited. By the latter of thoſe Laws (the 
Act of 1690.) the Right of the Crown to 
the Confiſcation of Eſtates-Tail was limited, 
and, in a great meaſure, releaſed; and © the 
« Heir prejudged, only in ſo far, as the 
«© Party fortciting had Right to contract Debt, 
C or affect the Land, or others, by Quality 
« of the Right and Infcoffment, and had 
e not exerciſed his Right.“ 


Now it will not be improper to obſerve, 
that the Preamble to the Act of 1690. which 
releaſes the Royal Right, inſtead of ground- 
ing itſelf on the Facts juſt mentioned, ſeems 
to carry the thing too far, and to proceed 
upon Reaſons of another kind than were 


* Ad zz. 1689. Ad zz. 1690. 
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expreſſed two Years before, in the Claim of 
Rights; or even that very Year, in the Re- 
verſal of the Earl of Argyle's, Andrew 
Fletcher's, and Sir Patrick Hume's Attain- 
ders. No Principle is more juſt and amiable, 
than what is laid down in that Preamble, 
that “ every Man ſhould ſuffer for his own 
Crime: yet how to prevent (agrecably 
to what is ſaid immediately after) © the In- 
« nocent from being involved,” in a great 
meaſure, and under ſome Circumſtances, 
* with the Guilty,” is a very hard Problem 
in Politics, and human Life: for, in many 
Caſes, the Nature of Things inſeparably 
blends their Intereſt. And in oll, where they 
arc blended by Policy of Law, and Civil So- 
ciety, Natural Equity interpoſes leſs in fa- 
vour of the Heir, than of any other. Let 
that Equity be applied to Creditors and Val- 
ſals, Perſons who have paid a valuable Con- 
ſideration for their Intereſt, it not only ought 
to be maintained to the utmoſt, bur is in no 
ſort impeached by the Law made, ſubſequent 
to the Union, But it carries not equal 
Weight, when applied to Heirs of Entail, 
whoſe Intereſt was gratuitouſly conferred; is 
ſubject, in many Caſes, to be extinguiſhed 
or diminiſhed by voluntary Alienations, or 

Charges 
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Charges of the immediate Poſſeſſor; and, 
receiving its Allowance from the Law, as 
well as its Exiſtence from the Maker of the 
Tailzie, may, in all Caſes, reaſonably ſtand 
ſubject to be reſcinded by Contraventions 
of Law, as well as of the Settlement. An- 
other thing laid down in the Preamble, as 
a Ground of that Act, is, the Principle al- 
ready mentioned, “that nothing ought to 
ce be forfeited by Crime, which cannot be 
* alicnatcd by Conſent,” And this is not 
ſo much a new and different Principle, as a 
Branch of the former, or a Concluſion 
deduced from it. It is in itſelf, and taken 
_ abſolutely, a rational and juſt Concluſion ; 
but when made the Meaſure of judging 
on this Queſtion, as it concerns the ſtrict 
Tailzies, may be fairly ſhewn to be attended 
with Danger; and, if purſucd to its Extent, 
inſtead of placing the two Parts of this united 
Country upon equal Ground, will confer 
a kind of Privilege, or Excmption, upon 
one, for the Benefit of neither. This will 
be conſidered more properly under the Se- 
cond Head of Argument, when the Revival 
of the Common Law of Scotland, as to 
theſe Tailzies, ſhall be vindicated, Let it 
ſuffice to ſay here, that, upon the Whole, 
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this Preamble ſcarce appears to have been 
framed and conſidered, as the Prefaces to 
Laws ought to be: it aims to draw Argu- 
ments for releaſing the Right of Forfeiture 
from vague, indiſtinct, and general Maxims; 
and not from that particular Experience, 
which ſhould be the Inducement to every 
Law, and which was the only Cauſe of de- 
claring that Right a Grievance. Beſides, the 
true Remedy for the Grievance did not lie in 
adviſing the Crown to releaſe the Right of 
Forfeiture, but in taking away that Deſcrip- 
tion of the Crime of Treaſon, and thoſe Me- 
thods of Proceeding, which had been made 
the Inſtruments of applying it to Purpoſes 
of Oppreſſion. And this may be ſaid under 
the Sanction of great Authority, ſince the 
Parliament of Great Britain ſeemed to con- 
ſider the Matter in this Light, when, without 
liſtening to the general Maxims of Reaſon. 
Cited from the Preamble of the Att of 1690. 
they applied themſelves to alter the Crime 
and Proceſs of Treaſon in Scotland; to re- 
gulate the Adminiſtration of Juſtice in State- 
Crimes, upon Principles much ſafer for the 
Subject, than were known there before; 
and ſo thought, that all probable Danger of 

reviving 
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reviving the Grievance was removed by that 
very Statute, which reſtored the Right. 


II. The next Queſtion is, How far the 
general Words of the Act for improving the 
Union, paſſed 7 Annæ, operate, to revive 
this kind of Forfeiture: the Conſideration 
of which will preſent to View, 


1. In what Caſcs Eſtates-Tailzie are ſaved 


from Forfeiture, notwithſtanding the gene- 
ral Words. 


2. What Caſes of Forfeiture, ariſing from 
ſuch Eſtates, coincide with the Principle of 
confiſcating, by Crime, that Property, which 
may be alienated by Conſent; and, not having 
been taken away by the Act of 1690. ſubſiſt 
ſtill by the Common Law of Scotland, with- 
out receiving any Operation from the ſame 
general Words. 


3. What Caſes of Tailzies are laid open 
by thoſe Words, to Forfeiture; and do not 
coincide with, nor are governed by, that 
Principle. 


1. Every 
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1, Every Caſc, which the Law of England 
favours, and excmpts from Forfeiture, is 
ſaved in the Law of Scotland. Tailzies, 
made in Conſideration of Marriage, or upon 
any other Conſideration, are not affected by 
the Forfeiture of a Traitor, who is expreſſy 
deſcribed in them as only Tenant for Life, 
and has none of the Powers incident to the 
Property of the Fee; ſeyeral of which the 
Tenants in Tail ſtill enjoy, ſo as to make 
their Eſtates conſidered juſtly in Law, as 
Eſtates of Inheritance, tho' they are tied up 
in many Points, by the ſtrict Clauſes, in their 
reſpective Settlement. Again, where there 
arc any Subſtitutions or Remainders in a 
Settlement, theſe are not affected by the 
Forfeiture of the Tenant in Tail in Poſſeſ- 
ſion, agrecably to the Proviſo in the Statute 
33 Hen. 8. and it has been uſual for 
the Grantee of the Forfeiture, to purchaſe 
out the Intereſt of the Subſtitutes or Re- 
mainder-· men; tho', by many particular Acts 
of Parliament paſſed upon extraordinary 
Occaſions, a Day has been given to them, 
againſt which they were to come in, and 
make their Claim; otherwiſe their Right 


and Intereſt were to be totally extinguiſhed. 
In 
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In this Inſtance, by making the Law of 
England the Rule of Forfeiture in Scos and, 
the Effect of the Act of 1690. is ſtill pre- 
ſerved to the Subſtitutes or Remainder- men: 
for at the Common Law, before that Act, 
the Forfeiture of the Tenant in Poſſeſſion 
was the Deſtruction of the whole Settle- 
ment. Laſtly, where any Man was ſeiſcd 
of an Eſtate-Tailzie, affected with prohi- 
bitive, irritant, and reſolutive Clauſes, and 
was married before the Act of the Seventh 
of Queen Anne took place, Iſſue being 
had, or Poſſibility of Iſſue remaining, he 
was ſecured in like manner. This Caſe 
was conſidered in a particular Proviſo of 
the AR, out of Tenderneſs to ſuch, as had 
actually contracted in Marriage at that time, 
in Confidence, that Settlements fo eſtabliſhed 
would, in reſpect of the Iſſue of the Mar- 
riage, be exempt from Forfeiture, tho not 
intended to be favoured, in reſpect of any, 
who, being ſeiſed under theſe ſtrict Settle- 
ments, ſhould marry, after Warning given 
by Parliament, that the Condition of For- 
feiture was annexed to them, for the future, 


by Conſtruction of Law. 
2. As 
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2. As to the Caſes, which ſubſiſt by the 
Common Law of Scotland (without having 
been varied at any time by Statutes), and co- 
incide with the Principle ſo often mentioned, 
they may be ſtated in this manner. Where 
the Maker of a Tailzic, upon onerous Cauſes, 
or a valuable Conſideration, reſcrves an ex- 
preſs Power to alter or innovate during his 
Life, by Acts, which he does not ſpecify to 
be perſonally exerciſed by himſelf, and after- 
wards commits Treaſon, he may be con- 
ſtrued to forfeit. This is agreeable to Deter- 
minations in England *, that where the Con- 
dition of Revocation in a Settlement, either 
in reſpect of Tender or Deed, is not ſo per- 
ſonal, but that another may perform it, there 
the Crown may exerciſe the Power of re- 
voking, upon a legal Forfeiture. Where 
the Maker of a Tailzie, not depending on 
any oncrous preceding Cauſe, is inclined to 
revoke it, tho' he has not expreſly reſerved 
a Power for that Purpoſe; yet it is implicd 
in the Settlement, as being donatio mortis 
cauſa, and in the Nature of a Teſtament, 
which, till the Death of the Party, is am- 


Hales H. Pl. C. Vol. I. p. 246. 
bulatory, 
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bulatory, and a revocable Act. Here, like- 
wiſe, the Principle does not interpoſe to 
prevent the Forfeiture. Where Tailies carry a 
ſimple Deſtination of Succeſſion, they may 
be expoſed to Forfeiture, conſiſtently with 
this Principle; becauſe thoſe Settlements 
provide only a particular Line of Succeſſion, 
varying from the legal one; and leave a 
Power to the Maker, or reſpective Members, 
as they ſucceed, to alter them. Where 
Tailies arc created with prohibitive Clauſes, 
or pacta de non alienando, there can be no 
Ground of Complaint, if they are expoſed 
in like manner. For thoſe Clauſes operate 
no further, than to prevent voluntary and 
gratuitous Diſpoſitions of the Land: it is ne- 
vertheleſs ſubje& to the Poſſeſſor's Debts, and 
may be diſpoſed of for a valuable Conſi- 
deration. Where Tailies are made in the 
ſtricteſt manner, if a Power of raiſing a Sum 
of Money, or affecting the Land, by Debt, 
to a particular Value, be reſerved to the 
Member of the Settlement in Poſſeſſion, the 
Heir may be prejudiced by the Fortciture of 
the Poſſeſſor, fo far as that Power extends, 
agrecably to the Operation of the Principle, 
and within the Intention of the Act of 
1690. 

3. It 
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3. It muſt now be acknowleged, that 
there is a Caſe taken away by the Act of 
1690. and revived by the Statute of the 
7th of the Queen, which can hardly be re- 
conciled with this Principle; in which an 
Heir of Tailzie, taking Right of Succeſſion 
by a Settlement, having in it Clauſes irritant 
and reſolutive, as well as prohibitive, may 
forfeit on the Commiſſion of Treaſon, not 
only for himſelf, but for the Heirs of his 
Body; tho' the Law has not given him a 
legal Method of Conveyance, by which he 
can bar the Right belonging to his own 
Iſſue, under the Settlement. But tho' the 
Law has not expreſly provided ſuch a Me- 
thod, yet it has left one open, in Conſe- 
quence of the Act of 1685. concerning Tail- 
zies. By that Act, if the Proviſions and 
Clauſes, irritant and reſolutive, are not re- 
peared in the Return of the Inqueſt, and in 
all the Inſtruments of Seiſin and Convey- 
ances (which are neceſſary in Scotland, to 
put the Heirs of Tailzic in Poſſeſſion), the 
Omiſſion ſhall import a Contravention 
againſt the Perſon, who omitted to inſert 
them, but not againſt Creditors bona fide : 
and thus an Heir, who reſolves to break the 
Tailzie, may take Advantage to ſell, from 
| 3 the 


APPENDIX. 175 


the Omiſſion of theſe Clauſes; in which 
Caſe, he will get his Price, the Buyer be 
ſecure, and the next Heir of Tailzie be de- 
feated. Had this been foreſeen, when that 
Law was made, it would have been pre- 
vented: but, whilſt the Poſitbility of it ſub- 
ſiſts, it ſoftens the Hardſhip, and affords, in 
ſome Degree, a Plea for the Forfeiture, even 
upon the Principle of Alienation by Conſent. 
For the Law, being a Stranger to thoſe re- 
fined Notions of Honour, which diſtrat ſome 
Minds, will not preſume, that he would 
ſcorn to alicnate the Eſtate of his Family by 
Fraud, who expoſes it to Forfeiture for 
Treaſon committed in Violation of his Alle- 
giance, and ſolemn Oaths. 


Admitting, however, that this Caſe does 
not purſuc the Principle inſiſted on, it ſhall 
now be argued (with all Reſpe& to the 
Memory of that Parliament, who framed 
the Act of 1690.), that the Caſe ought not to 
purſue it. For it leads to Conſequences 
widely different, in the Laws of England 
and Scotland; and tho', when applicd to 
both, it ſounds the ſame thing in Words, it 
is by no means the ſame in Reality, In 
order to prove this, it will be important, to 

ſtate 
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Conveyance have been eſtabliſhed, by which 
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ſtate the general Notions of Law in the two 


Countries, as to the Power allowed over In- 
heritances. The antient Feudal Policy was 


very ſtrict upon this Subject, and gave the 


Tenant in Fee no other Privileges, than ſuch 
as aroſe from his Poſſeſſion of the imme- 


diate Profits aud Improvements of the Eſtate. 


The Courſe of Succeſſion was uniform; 
and every Man, who claimed under a Feudal 
Gift made to one and his Heirs, was to de- 


rive his Deſcent from the Blood of the firſt 


Feudatary, or Purchaſer. So that when once 
the Gift had been made by the King, or 
Lord, the Law ſcemed to take the future 
primary Direction of it into its own Hands. 
By degrees, the Strictneſs of this Policy 
wore out in England, and the Law, in a 
Courſe of Ages, has adopted new Principles, 
and allowed ſuch a Latitude of Alienation 
to the Tenant in Fee, that at preſent it 
ſeems only to act a Secondary Part, either to 


come in Aid of his Intention, when he has 


declared it, or to ſupply the Defect of not 
declaring it, by general Rules of Deſcent 
and Diſtribution, which take place in Failure 
of a Diſpoſition made by himſelf. It is upon 
theſe Principles, that ſeveral Methods of 


the 
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the Courſe of Succeſſion may be new-mould- 
ed; that Statutes have been made, at different 
Times, enabling to alienate, to charge Lands 
with Debt, and to deviſe them by Teſtament. 
Hence the Coutf of Chancery has gradually 
extended a ſuperior Relief, or Equity, to the 
Deviſce, or Heres factus, in preference to 
the Heir at Law, or Heres natus. And it 
is out of regard to theſe Principles and Sta- 
tutes, that he, who diſpoſes, is reſtrained 
only from doing it in ſuch a manner, as to 
take away, from all others, that Power of 
Alicnation, which the Law permits to him- 
ſelf. In Scotland, the ſame, or ſimilar Pow- 
ers, have been admitted in a Tra of Time: 
For, tho' the Conſent of the Superior be ne- 
ceſlary, yet, on Adjudication had, the Su. 
perior may be forced to admit the Perſon 
infeoffed by the Vaſſal: And tho' there be 
no Teſtamentary Powers allowed in their 
Law, yet Settlements Mortis cauſa are fre- 
quent; the general Courſe of legal Deſcent 
is interrupted ; and the Powers over the Eſtate 
limited and modelled, often, indeed, much 
ſtricter, in reſpect of him who is to take it, 
than they are in England, yet much more 
according to the Maker's Fancy. But how 
much ſoever the Intention of the Maker of 
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a Settlement may be favoured in both Coun- 
tries, ſo as that the Law has been brought to 
ſay, in Prejudice to itſelf; Modus & Conven- 
tio vincunt Legem, ſtill the Law governs and 
reſtrains, in Matters, which concern the Com- 
mon Policy, nor ſuffers that Intention to de- 
feat the Ends of it. The Intention is favoured, 
where it may, conſiſtently with thoſe Ends; 
and, in different Countries, the Regard ſhewn 
to it will differ, and be either reſtrained or ex- 
tended, according to the varying Reaſonings 
of various Syſtems of Law, and Deciſions of 
Courts of Judicature, Yet let the Regard 
ſhewnto it in Scotland be as great as poſſible 
(which ſhall now, for Argument.: ſake, be 
allowed to ſtand upon the beſt Foundation), 
ccrtainly it would be a dangerous Conſe- 
quence, in Reaſon of Law, becauſe the In- 
fention of the Party is ſo far favoured, as 
that Settlements in Tail may be made much 
ſtricter in that Country, than they are in 
England, that therefore the Forfeiture of 
Eftates-Tail ſhould be proportionably re- 
ſtrained : Since, in Proceſs of Time, as 
thoſe Settlements prevailed, the Policy of 
the Law of Forfeiture would be intirely 
evaded (a Caſe which can neyer happen in 
England, 
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England, as will be ſnewn hereafter, when 
the Diſtinction ſhall be accurately ſtated be- 
tween the two Kinds of Settlement). It is 
plain, in point of Fact, that this Conſe- 
quence was not admitted in the old Feudal 
Law, by which, notwithſtanding the ſtrict 
Regard had to the Intention of the Donor, 
and in canſequence of it, the Tenant's In- 
ability to aliene from his Heirs, the Land was 
forfeited to the Lord in many Inſtances. It 
was plainly not admitted in Scotland at the 
Time of the Reſolution in Lord Stormont's 
Caſe; for otherwiſe the Lords of Seſſion 
would have declared the Eſtate-Tail exempt- 
ed from Forfeiture, when they declared the 
Tenant reſtrained from Alicnation by Grant 
or Sale. It was plainly not admitted by the 
Scotch Parliament, at the Time of making 
the Declaratory Act of 1685. in Support of 
Eftates-Tail, when this Right of the Crown 
was reſerved in the moſt ample manner. It 
was plainly not thought of in 1688. by the 
Convention of Eſtates at the Revolution, 
who, in declaring the Forfeiture a Grievance, 
proceeded upon the unjuſt and extraordinary 
Application of it, in the Courſe of the pre- 
ccding Reign, without giving the leaſt In- 
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timation, that, of itſelf, it was inconſiſtent 


with Natural Juſtice, or the Reaſon of the 


Common Law. If, therefore, it be ſhewn, 
That the Conſequence would be dangerous, 
in point of Reaſon, and, till the Year 1699. 
was not, in Fact, admitted by the Parlia- 
ment; we may conclude, till then, that the 
Fact was grounded upon the Reaſon ; and 
the Legiſlature of Scotland thought, that 
tho' the Principle of making Alienation by 
Crime, and by Conſent, run pari paſſu, 
might, in general, be juſt ; yet, if it were 
indulged to its full Extent, in their Country, 
it might endanger the Subverſion of all 
Juſtice. 


That the Argument may be carried fur- 
ther, let Crazg's Obſervation be reſumed, 
That the Creation of theſc Eſtates-Tail was 
injurious to the antient Courſe of Deſcents, 
and to the Rights of Wardſhip, and Marriage 
of Females, ſo beneficial to the King and 
Lords. Let it be ſuppoſed, when the King 
originally gave way to the Creation of them, 
that he addreſſed himſelf to the firſt Makers 
of them, in this manner: © Since you think 
** theſe Settlements will tend to preſerve and 


4c perpe- 


ce 
cc 
(c 
cc 


cc 


cc 


(c 


APPENDIX. 181 


perpetuate the Wealth and Dignity of your 
Families, I am ready to conſent, tho in 
Conſequence it will deprive me of Rights, 
which have been eſteemed the faireſt 
Flowers of the Prerogative. But ſome 
of theſe, being merely private and perſonal 
Advantages to myſelf, ſhall not be placed 
in Competition with the Deſires of my 
People. One Right belongs to the Crown, 
that of Forfeiture for Treaſon, in its Na- 
ture and Effects of too much Concern- 
ment to yourſelves and the Kingdom, as 
the great Sanction of Law, and Cement 
of Society, to be ſurrendered by me. 
Eſtabliſh theſe Tailzies as ſtrongly as you 
may: Try all the Precautions, which ei- 
ther the Wiſdom of the Common Law, 
or the Parliament, will allow, to protect 
your Settlements from thoſe, who, by 
the ordinary Methods of alienating, ſhall 
endeavour to contravene them. Bur let it 
be underſtood for ever by you, and your 
Heirs, that you may take carc to culti- 
vate the beſt Inclinations, both in your- 
ſelves and others, when the fundamental 
Policy of the Law itſelf is contravened 
by any of you, that Public Scttlement, 

from 
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* from which Government derives Peace 
and good Order, every Individual the 
te ſafe and regular Enjoyment. of his Pro- 


A perty, I will reſerve my ſuperior Right, 


* agrecably to your antient Cuſtoms, and 


the Conſtitution of the Realm.” 


It is true, that the Scotch Nation, and its 
great Dcliverer at the Revolution, reaſoned 
in another manner, not looking forward 
with inlarged Views to future contingent 
Dangers from the abdicated Family, but 
attentive only to that dark Scene, which 
had been juſt cloſed with ſuch wonderful 
Circumſtances of Felicity in both Kingdoms. 
When the Union was completed, a very 
formidable Invaſion was attempted from 
France, which turned the Minds of Men 
upon this Subject. They ſaw the Work of 
much Time, Induſtry, and Wiſdom, in Dan- 
ger of being utterly deſtroyed, at the very 


Inſtant it was finiſhed 3 and, as ſoon as the 


Danger was removed, thought it no longer 
fitting, that Scotland ſhould want that legal 
Sanction, which is a main Pillar of the 
Engliſh Monarchy. They ſaw a Neceſſity, 
whilſt Pretenſions to the Crown ſubſiſted 

(eſpecially 
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(eſpecially when the Treaty of Union had 
been formed on Principles eſſentially con- 
trary to thoſe Pretenſions), that not only the 
People, but the Law, as an Expreſſion of 
the Senſe of the People, ſhould oppoſe the 
Terror of its ſevereſt Puniſhments againſt 
any, who might dare to ſupport them. The 
wiſeſt among us had long wiſhed, that the 
ſame Syſtem of Laws, and private Rights, 
as well as the ſame Adminiſtration of Go- 
vernment, ſhould prevail over this Ifland 
and knew that the Reformation of whatever 
relates to Treaſon, that is, to the public 
Policy of the Kingdom, contributed in a 
great Degree to that End. When the Crime 
and Proceedings had been made uniform in 
both Countries, the Forfciture came to be 


conſidered, That of entailed Inheritances 


was attended with Difficulties; the Caſes 
ſaved from it, and thoſe which are liable to 
it, conſiſtently with the Principle ſo much 
inſiſted on, have been already ſtated. Some 
Arguments have likewiſe been offered to 
mitigate, if not juſtify, the ſeeming Rigor 


of that Cafe, which it is ſaid can hardly be 
reconciled with this Principle: And perhaps 
a Lawyer and Stateſman, reaſoning upon it 

with 
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with the Prejudices of the Law, and Conſti- 
tution of England, about him, might pur- 
ſac his Argument ſtill farther. He would 
recollect in what manner Attempts to add 
irrirant and reſolutive Clauſes to Gifts in 
Tail, have been treated in Weſtminſter-Hall. 
Even before the ſolemn Judgment in E4- 
ward the Fourth's Reign, that a Tenant in 
Tail by common Recovery might bar not 
only his own Iſſue, but all Remainders and 
Reverſions expectant upon his Eſtate, the 
Law was held to be againſt them, notwithe 
ſtanding the Expreſſion in the Stat. Weſim. 

2. de Donis, © that the Will of the Donor 
te be obſerved.” Two Judges, as long ago 
as in the Time of Richard II. and Henry IV. 
cauſed Settlements of their Land to be made 
with ſuch Clauſes inſerted; but Littleton 
and Coke, and all the Courts, have ſaid, in 
Judgment, that they are not to be allowed, 
as full of Imperfection and Danger, and of- 
fending againſt many Rules and Reaſons of 
the Common Law. He would then ob- 
ſerve the Difference between the ſtrict En- 
tails of the two Countries. The ſtricteſt 
Settlement which can be made in England, 


may be overturned, as ſoon as made, by the 
joint 
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joint Act of thoſe who have the immediate 
Poſſeſſion and Seiſin, and the Heir in Tail 
next deſcribed in it; whoſe Eſtate, when it 
comes at any time into Poſſeſſion, enables 
him to aliene or forfeit the Whole by his 
ſingle Act. In Scotland, there is no ſuch 
Power lodged in any one or more Members 
of the Tailzie, either by the Terms of the 
Settlement, or the Conſtruction of Law upon 
it. So that the Entails of that Country are, 
in a Word, complete Perpetuities. As a 
Lawyer, he would recite, with what Ap- 
plauſe the Mcthods taken both by the Par- 
liament and Judges, to reſcind or evade the 
Statute de Donis, have been received in all 
Times: With what Indignation Attempts to 
revive the Force of it have been rejected: 
And he would enumerate the old Sayings, 
grave Sentences, and wiſe Deciſions, againſt 
Perpetuities, with which the copious Wri- 
ters of the Law furniſh him. As a Stateſ- 
man, he would reflect on the many Incon- 
veniencics ariſing from them to the Crown, 
the Public, to Families themſelves : their 
Repugnancy to the fluctuating Genius of 
Property and Commerce, to the fundamental 


Maxims of infant or flouriſhing States. And 
O he 


186 APPENDIX. 
he would draw this Concluſton from the 

Whole; That as far as England and Scotland 
agree in the Principle of creating or alien- 
ating Eſtates of Inheritance, fo far they ſtand 
upon equal Terms as to the Forfeiture 3 but 
for all beyond, he muſt think it ſomewhat 
ſtrange, firſt to ground Eſtates upon Prin- 
ciples contradicting the general Policy of 
Law, and then to complain, that they are 


not favoured in every Inſtance to which 
thoſe Principles will lead us. 


But, not to inſiſt upon Reaſonings, which 
may ſcem derived from Prejudice, this is 
certain, that the Scorch Nation in general has 
been a Gainer by the new Law. Try it by 
the Rule laid down in the 18th Article of 
Union, either as a Matter of public Govern- 
ment, or private Right (for it is a mixt 
Queſtion of both), it is evidently for the 
greater Utility of the Subjects within that 
Country. The Certainty, the Juſtice, the 
Lenity of the Law of England, in ſhort, 
cvery Security againſt the Abuſe of For- 
fciture, which was known to one Half of 
the People, is extended to the other in its 
full Strength. As therefore that Syſtem of 

the 


APPENDIX. 187 


the Law of Treaſon, from which Confiſca- 
tions received all their Bitterneſs, was abo- 
liſhed by the Act for improving the Union; 
and both then, and ſince, unhappy Commo- 
tions, dangerous to the Liberty of cach King- 
dom, have ariſen in North- Britain, thoſe 
who in ſome Degree reſtored the Forfeiture 
of the Eſtates-Tail deſcribed in that Act 
(which had been taken away but a few 
Years), proceeded on the very Principles, 
which animated thoſe who declared it a 
Grievance. It would be diſhonourable to 
ſuppoſe, that the ſame Wiſdom of that Na- 
tion, which adopted the Revolution, the 
Union, and Proteſtant Succeſſion, would not 
intirely haye approved it, when the general 
Benefits of the Alteration were attended to, 
and the particular Neceſſity of ſtrengthening 
this mighty Fabric, formed and cemented of 


ſuch ineftimable Materials, againſt the Incen- 


diaries of Faction, and the reſtleſs Tools of 
Slavery. 


But whatever the Situation of Affairs 
might be in any former Time, ſurely it is 
modeſt to affirm, that every Argument 


which could be uſed for the Continuance or 
Vindi- 
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Vindication of the Law in Queſtion, ſtrikes 
with redoubled Force in this unexampled 
Criſis of Forcign and Domeſtic Dangers. 
Evety Topic, which can be laboured to clear 
Difficulties, and ſooth Mens Thoughts, ap- 
pears to generous Minds in the moſt amiable 
Light. What one Pretender would have 
unſettled, both. when the Union and Suc- 
ceſſion took place, another, in his Father's 
Name, with that Boldneſs, which Deſpair, 
and not Hope, ſuggeſts, is attempting to 
ſubvert, Have then theſe Deſcendants of 
King James a Right to complain, that the 
Puniſhment of an. Anceſtor is extended to 
their Detriment, who now ſtand. excluded 
for their own Fault, in preſumptuouſly and 
ſeditiouſly affronting the unbiaſſed Senſe of 
Parliaments for. more than half a Century, 
and traiterouſly ſetting up a Title to the 
Crown, contraty to the Duty of that Alle- 
giance, which the Pretender owes as an Eng- 
liſb Subject, inconſiſtent with the ſolemn 
Oaths of the People, and repugnant to the 
legal Maxims of a free Conſtitution ? Shall 
that Family, who have thrown a Diſgrace 
upon the Law of Forfeiture for Treaſon, by 
the intolerable Grieyances, which once aroſe 
from 
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from it, thro' their Means, when the Cauſes 
of Grievance are removed, both by a Change 
of Perſons, and the Reformation of Laus, 


gain Indemnity to their raſh q by 


the Abolition of it ? 


To aun up the Whole of the Argument 
in a few Words: If we conſider this Law 
with a partial View to temporary Conve- 
nience and Neceſlity, it may be ſaid, that as, 
in the military Art, it is held dangerous to 
vary the Order of Battle, whilſt the Enemy is 
in Sight; fo, in Civil Prudence, to take away 
Conſtitutional Safeguards, when the Evil to 
be prevented advances with large Steps, and 
is at hand, If we conſider it with a general 
Vicw to the everlaſting Rules of Truth and 
Juſtice (which differ in Name, rather than 
Reality, the one being in Speculation what 
the other is in Practice), it ſecms conſonant 
to all our natural and beſt- grounded Notions, 
If we conſider it with a general View to 
Policy and Freedom, we find it ſo limited in 
Great Britain, as that, for the future, nci- 
ther a weak Prince can exert it wantonly, 
nor a baſc one oppreſſively; at the ſame 
time that it has all the Force, which either a 


wiſc 
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wiſe Monarch can make uſe of, or a virtuous 
can deſire. In a Word, it is peculiarly fitted 
to the Britiſß Conſtitution, and to this Pe- 
riod of its Duration: it is without Intricacy, 
or Cruelty: not formed on {laviſh or exotic 
Models, but on Truth, Juſtice, Policy, and 
Freedom; thoſe ſacred Principles, which 
inſpire Moral Conduct; plan, adminiſter, 
preſerve Civil Government; and, being uni- 
ted, arc the Wiſdom, the Power, and the 
Majeſty, of all Ages. 
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